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FOREWORD 


Churches are endowed with a sacred character that 18 gtven to 
them when they are dedicated to the worship of Gad hy the bturgical 
rite of consecration or blessing, The celebration of divine services is 
permitted ina church as long as that sacred character has net heen 
fost by desecration or defited by violation. Jt is the purpose of this 
work to offer a study of the canonical legislation concerning the 
desecration and violation of churches. 

The work is divided into two parts, one a historical synopsis and 
the other a canonical commentary. In the first part an attempt is 
made to trace the origin of the laws regarding the desecration and 
violation of churches, and to point out the various changes effected in 
the enactment of these laws along with the various interpretations 
that were given to them in the course of their successive develop- 
ment. The second part of the dissertation is a commentary of the 
law as it is found it the present time in the Code of Canon Law. 
An explanation is given of the legal factors and the conditions under 
which the desecration and violation of churches is broughe about. 

The writer takes this opportunity to express his gratitude to the 
Most Reverend Joseph P. Lynch, D.D., LE.D., Bishop of Dallas, 
for the opportunity offered for advanced study, to the members of 
the Faculty of the School of Canon Law for their assistance and 
direction in the preparation of this work and to all others, especially 
the Reverend Walter J. Canavan, M.A., Litt.D., J.C.D., who have 
in any way helped to make this work possible. 


INTRODUCTION 
tt is necessary at the very outset to clarify che meaning of the 
terms thit wre to he used in this work, in order to avoid the cun- 
fusion which would inevitably agise from an improper understincding 
of the cerms. The term “deseceetion” will he used throughaut the 
work. far the lack of a more suitable Baghisn cquivalent of the Latin 
x oof uniformity the term 


1: 


expression “'exsecratio.”’ For the pury 

“violation” wall be used to convey the idea of the Latin expressions. 
“pallutio’ and “uielatio”’ Other expressions that do not readily 
lend themselves to a literal translation into English will be used 
in the original Latin terminology. 

Some modern authors! use the terms desecration and vinlation as 
having identical meanings. [te is Ue frm canvietion of the present 
writer that the two terms caunet and should aat be used synoay- 
mously. The term desecration ts derived from de and sacrare * and 
means the removal af the sacred character from a person or a thing. 
Violation, on the other hand, is a temporary suspension of the 
effects of the consecration or btessing of a church, which suspension 
is caused by certain acts, specified law, which have been committed 
in the church, but this suspension of effects docs not cause the 
church to lose ils consecration or blessing? The terms present two 
distinrt concepts und, therefore, should not. be uscd interchangeably. 

The desecration of a church may be defined as the removal of 
the sacred character which was given to the church through its 
consecration or biesstng.? In other wards, the desecration of a 
church is the loss of its consecration or blessing.* The present Code 


1 Aucustine, A Commentary on the New Code of Canon Law (8 vols, St. 
Louis: Herder, Vol. VI, 3. ed., Acbarastrauve Law, €932), WE 35; Ayrin- 
hac, Administrative Legislation in the New Code of Canon Law (New York: 
Longmans, Green & Go., 1930), p. 2i: Beste, Intraductia ia Cudicem (Cul- 
legeville, Minn.: St. Johi’s Abbey Press, 1938), p. 164. 

2 Thesaurus Linguae Lanes (lipsiac, 1900-  ), v. “desecritio.” 

3 Corunata, De Locis et Temporibus Secris (Taurini: Muvictti, 1922), n. 27. 

* Wernz Vidal, Jus Canonicum (7 vols, in 8, Rumac: apud Aedes Univer- 
sitatis Gregorianae, 1923-1938), iM, pacs ] (De Rebus), mn. 303, 

& Ojetti, Synopsis Rerum Moralitun et Iuris Pantsficit (Romae: 1899), v. 
“exsecratio’; Many, Praclectiones de Locis Sacvis (Pactsits: 1904), n. 25. 
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of Canon Law mentions three ways by which a church may fase 
its cansecration or blessing. namely: a} by the total destruction of 
the church; b) by the collapse of the major part of the walls; c} by 
the conversion of the church to secular purposes through the focal 
ordinary in accordance with the rules given in canen 1187. 

The desecration of a church does not cause the desecration of the 
immovable or fixed altars in the church, nor does the desecratian of 
an altar desecrate the church in which it is erected.? The reascn 
for this is that the consecration of a church and the consecration 
of an altar are two distinct consecrations and therefore exist’ tnde- 
pendently of each other. An altar, however, would become dese- 
crated along with the desecration of a church if some part of the 
walls of the church, or some other object, should fall on the altar in 
such a manner as to cause the table of the altar to be moved from 
its support, or if the table itself were considerably broken.’ 

It is forbidden to hold religious services in a new church before 
it has been solemnly consecrated or at least dedicated to divine wor- 
ship by a blessing.” It is likewise forbidden to hold religisus ser- 
vices in a church which has lost its consecration or blessing, unless 
the church has been repaired and consecrated or blesscd again in 
the same manner as should be done in the case of a newly built 
church. 


€ Canon 1! 70, 

7 Canon 1200, § 4. 

§ Coronata, De Locts et Temporibus Sacris, n. 117; Many, De Locis Sacris, 
n. 123: Barbosa, Iuris Ecclesiastici Universi Libri Tres (Lugduni; 1660), lib. 
TI, cap. VIE, n. 23 (henceforth this work will be referred to as [us Eccle- 
siasticum Universum); Bliley, Altars According to the New Code of Canon. 
Law, Catholic University of America Canon Law Studies, n. 38 (Washing 
ton: The Catholic University of America, 1927), p. 96; cf. also Pontificale 
Romanum Summorum Pontificum iussu cditum a Benedicto XIV et Leone XHI 
Pout. Max. recoguitum et castigatum (Ratisbonae, Neo Eboraci et Cincin- 
nati: [891), ut. De Altaris Consecratione, quae fit sine Ecclesiae dedicatione, 

4 Canon 1200, §1, 2°. 

19 Canon 1165, § 1. 

14 Wernz, fus Decretalium (6 vols. in 10, Romae et Prati: 1905-1914), IIE 
(Romae; 1908), n. 441; Coronata, De Locis et Temporibus Sacris, n. 26, 4°; 
De Angelis, Praelectiones Turis Cunonici ad methedum Decretalium Gregori 
IX exactae (4 vols. in 6, Romaec: 1877-1887), lib. TIE, cit. 40, n. 4 


intvreduction ix 


The violation of a church is defined as an injury inflicted hy cer- 
tain acts specified in law which blemish the sacred character of a 
charch and render ic unfit fer divine services until the blemish 
is removed by the sacred rite of reconciliatton,!* The violation of a 
church does net cause it 10 Tose its cansecration ar blessing, but all 
sacred functions are forbidden to he celebrated in the church until 
the rite of reconciliation is performed." 

The acts that bring about the violation of a church are enumerated 
in canon L172. They are four in aumber: a) the crime of homicide; 
b) che injurious and grave shedding of bload; c) the impious and 
sordid uses to which a church has heen converted; d) the burial 
of an infidel or of a perseom whose excammunication is attended with 
a declaratory or condemnatary sentence. Furthermore, before a 
church can become violated the same canon presupposes that the 
violative acts were certain, notorious and committed in the church 
proper. 

Strictly taken there is no special violation of an altar distinct from 
the violation of a church. This is apparent from the Roman Pont- 
fical and the Roman Ritual, neither of which gives a special rite 
for the reconviliation of a violated altar. The altar, however, is 
affected indirectly, for it is forbidden to ccicbrate Mass upon the 
alter of a violated church until the rite of reconciliation of the 
church has been performed.* 


12De Angelis, luc. cit. 
4 Wernz, fus Decretalium, HJ, n. 442; Gaspari, Tractetus Canonicus de 


Sanctissima Eucharistia (2 vols., Parisiis ct Lugduni; 1897}, I, n. 243; 
Schmalzgrueber, fus Ecclesiasticum Universum (4 vols. in 12, Romae: 1843- 


1845), lib. TH, tit. 46, n. 63. 
C4, Many, De Locis Sacris, n. 129, Goronata, De Locis et Temporibus 


Sacris, n, 117, Bliley, Altars, p. 96. 
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PART I 
HISTORY 


CHAPTER 1 


CHURCHLS 


ArricLe FT. ORIKIN 


The word church as used in this work docs not mean the seciery 
oF the faithful which constitutes the mystical body of Christ, hut 
rather “a sacred building dedicatal ro divine worship, principally 
for the purpose that it may be used by all the faithful lor the public 
exercise of divine worship.” | 

The first Christians did not have churches in the sense in which 
they are understood taday; nevertheless there were certain places 
set apart in which the Christians assembled for divin: worship, 
Phese primitive churches were orelinary private houses, such as the 
one having the upper room, sc often mentioned in Holy Scripture, 
where Matthias was chosen te replace Judas,? and where the Apostles 
were assembled fu prayer when the Hoty Ghost desvciuded upon 
them.’ Possibly this room was used when the Apostles elected and 
ordained the seven deacons,! and it is probable that this was the 
place where the } Council of Jerusalem was held.’ 

St. Paul in many of his lettera® saluted the congregations of the 
faithful that met in the houses of pious Christians who had per- 
nutted some part of their dwelling to be uscd as a place of worship. 
Such places were considered sacred, and it was demanded that due 
respect and reverence be given them. St. Paul distinguished be- 
tween ordinary akwellings and homes which had been converted to 


1Canon 1161, 

# Acts, I: 13-26. 

* Acts, OU: 1-4. 

4+ Acts, VI: 2-6, 

5 Acts, XV: 6-29. 

6 Rom., XVI: 5; I Cor., XVI: 19; Phil, I. 2. 
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houses of worship and he rebuked those who showed a lack of proper 
respect for the litteer.7 


With the spread of Christianity and the consequent increase in 
the number of the faithful. private homes were given aver in their 
entircty to be used for reiigigus purposes. These buildings not only 
provided accommodations for the faithful, the catechumens, and 
the penitents who attended religious services, but also served as a 
dwelling-place far the bishop and the clergy, Parts of the buildings 
were used as a refectory, as a dispensary, and particularly as an alnis- 
house for the poor. The part set aside for worship took on a special 
importance of its own and hecame separated from the other parts 
of the building. It came to be known as the house of God (domus 
Der). It was used exclusively for acts of devotion and religion, and 
did not allaw of anything to be done there that did not reflect some 
indication of religious piety or have some immediate relation to it. 
Such a part of the house could be used for religious assemblies, 
for the election of bishops and of the clergy, for conferences about 
theological topics, but it could not he utilized as the remaining 
parts of the house, that is, far eating, drinking, lodging, etc.* 


Tt is to be remembered that the Christian religion was proscribed 
by law from the very beginning until the time of the famous Edict 
of Toleration given at Milan in the year 313. ‘Hence during the 
time of the persecutions the Church was not recognized as a legal 
organization, and thus could net hold any property in its own 
niume. However, Roman Jaw granted legal personality to charitable 
organizations (collegia tenuiorum) and burial associations (collegia 
funeraticia), Therefore, since the Church performed acts of mercy 
of this kind, land and buildings could become the property of Christ- 
jan charitable organizations. Legal protection, then, was granted to 
the property, not because it belonged to the Church, but because it 


"Have you net houses for your eating and drinking? Or do you despise 
the church ef God and put to shame the needy? What am Ita say to you? 
Am Ito commend you? In this L da not commend you.”--1 Cor, XE: 22. 

® Duchesne, Christian Worship, its Origin.and Evolution (3. ed., London: 
MacMillan Co., 1931), 399-400; Bingham, The Antiquities af the Christian 
Church (2 vols. London: 1856), Book VIII, chap. I, sect. 13, 


Se ae eI eg et 


Churches 3 


belonged to a legally revagnized organization.® Such property, how- 
ever, Was subject to confiscation if it was discayered that the mem- 
bership of the organizations was compescd of adherents of the 
terbidden religion. 

The Church, using to its advantige the protecstian given by law, 
made use of public churzhes in acklitien tu private liouses for re- 
ligious pruirposes. dt js recorded by Euscdius' that ia the Gime of 
Pope Cornelius (271-233) there were 44 pricsts, 7 deacons, 7 sub- 
deacons, 42 acolytes, 32 cxorcists, fectars and porters, and 1900 


virgins, infirm persans and poor ettached to the church at Rome 
alone. [te may be inferred from the aforesaid that it was neceasury 
to have a building of huge proportions ta accommodate such a darge 
number at refigious functions, With a temporary grant of peace 
Emperor Gallienus, in the year 260, revoked a privr edict of his 


predecessor, Valerian, and ordered that all places dedicated to divine 
n 


worship be returned to the Christians. 

One of the more celebrated cases is that of Paw of Samasata 
(circe 272), who was declared a heretic by the ecclesiastical authori- 
tics and consequently deposed from his office. He was ordered to 
give up the church which he governed in Antioch. Upon his re- 
fusal to comply with the order, recourse was made to the emperor, 
Aurelian, who declared that the church should be returned to the 
Christian community which was in communion with the bishop 
of Rome.*? 

Finally, the edict of Milan, issued jointly by Constantine and 
Licinius, granted absolute freedom of worship to the Christians and 
deciared that che churches and all the property belonging to them, 
which had been confiscated during the persecutions, should be re- 
stored to the Church without hesitation or controversy. 


® De Rossi, La Rome Setteranea Cristiuna (2% vols, Roma: 1864-1877), I, 
101-103, 
10 Historia Ecclesigstica, VI, 43—Migne, Patrologiae Cursus Completus, 
Series Gracca (16! vols. Parisiis: 1836-1866}, XX, 622 (hereafter this 
work will be referred tu as MPG;. 
13 Eusebius, Hist. Eccles., WI, £3-—-MPG, XX, 674. 
12 Eusebius, Hist. Eccles.. VIL, 30 --MPG, XX, 719 
12° The text of this decree is quated in full by Lactantius, De Mortibus ; 
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All of the above mentioned texts give sufhcient evidence in testi- 
pony Of the existence of churches from the very beginning of 
Chnistianity and throughout the persecutions, From the tirac of 
Constantine onward, with some local exceptions, it-is an undeniable 
historical fact chat churches existed unmolested by the secular power, 


ArgtICnE I. Barry APPELLATIONS 


The churches of the early Christians were referred to by various 
names, the most common of which was ecclesia as opposed to the 
synagogue of the Jews and the temples of the pagans. St. Paul 
was the first to make use of this expression.* Tertullian (c. 160- 
222/3) made frequent use of it in bis many writings, as well as 
Eusebius when he related the great change brought about in the 
Roman Empice with the conversion of Constantine to the Catholic 
faith.'* 

Another very common name was Dominicum.!” St. Cyprian (190- 
258), Archbishop of Carthage (249-258), applied it not oniy to the 
church but also to the Lord's Supper.1* The same name occurred in 
other Latin writers, as in Rufinus of Aquileia (345-410), wha in a 
historical narrative introduces to his readers the bishop who converted 


Persecutorum, ‘c, 48-—Migne, Patrologice Cursus Completus, Series Latina 
(221 vols., Patisiis: 1844-1864}, VII, 267-270 (hereafter this work will be 
teferred to as MPL}. 

W“Numquitt demos non habetis ad manducandum et bibendum? aut 
ecclesiam Dei contemnitis?”-—I Cor, XI: 22. 

15 “In ecclesia virginitatem suam abscondant quam extra ecclesiam c¢clant,” 
De Virgiuibus Velandis, cap. 13--MPL, H, 907; De Pudicitia, cap. 4--MPL, 
II, 987, . ; 

10 "Pulcherrimae et magnificentissimae ecclesiae monumenta exornavit,” De 
Vita Constantini, IL, 4O—MPG, XX, 1110, : 

87 The Latin Dowimicum bas its origin in the Greek cepexdr, from which 
is derived the Scotch kerk, the German Kirche, and the English church. Cf. 
Bingham, Christian Antiquities, Book VITL, chap. f, sect. 2; Duchesne, Chris¢ 
nant Worshkib, p. 400, Augustine, A Commentary on the New Code of Canon 
Law, VI, 12. 

18“Locuples ct dives es, et Dominicum celebrare te credis, quae corbonam 
omnino non respicis? quae in Dominicuin sine sacrifidis venis; quae partem de 
sacrificie, quod pauper obtult, summs?""—De opere et eleemosyna, 15-——MPL. 


IV, 613. 


Charches 


a philosopiier at the Council of Niccac (325) and addressed himself 


to the new convert thus: ‘¢ Soiveel full pre ta thas Dott 
and there receive the seal al your Guidh bo Se. Jerome (eirea 342- 


' 
Wo was pcgarn 


420) relates that the furious church of Aathocd ve lii 
by Constantiie and finished and dedicated by Conscantius, had the 


name of Dowinicunt aurena becauss ai its richness and beauty. 


owas used quite conerally after 


Basilica was an capre: 


among the Ro- 


aoehurch, Ortega 


the persecutions te dusien 
Malls or courts where the mamtstrates 


mans beasilicae were the public 
sat to hotd triais. Other buikiags, such as stcite henses, went by the 
minty of these 
fay 


same name, but uno the cnvversion ef (Coastar 


dare of 


ina fo be used ag churche 


were given to the Chris 
Seville (F636)  cxphuined thas formerly the homes of kings were 
culled basilicee heeause the Greck PBuesdets ment king, henc: the 
Latin derivation of the word was uscd to signify a ruyal home. He 
related, further, that the term in his time was emplaycdd to designate 
churches because sacrifices were afered in them tea God, the King 
of the universe. St. Ambrose (c. 340-397) in a letter ta Emperor 
Theodosius [ (379-395), written in 388, complained of the burning 
of the basilicae hy the Jews throughout the Empire during the rcetgn 
of Emperor Julian (361-363}.2 The term also appears in some of 
his other works.*! 
Just as the temple of the Jews in Jerusilum was frecuently cei 

to in Sacred Scripture as the house af prayer, so Christian church- 
ayer was one of the prinetpal functions performed 


erred 


es, because pr 


10 Rufinus, Historia Eeclesiastica, 1, 3--MPL, XX1, 470. 

20"In Antiochia Doinicum, qued vocatur Aurcum, aedifieari coeptum 
{anno 331]°-—Chronicon- MPL, XXVITE, 677; cf. also the note on this 
text, as contained in MPL, Inc. cit. 

2t De Rossi, La Roma Sotteranca Cristiana, 11, 460. 

22. M. Lindsay, Litderi Hespalensis Episcapt Etywelosturean sive Ovigi- 
num Libvi XX (2 vols. ia 1, Oxon, 1911), lib, XV, cap. 4, mn. 21; MPL, 
LXXXIT, 745. 

23 Epist, XE, 13 —MPL, XVI, 1107. 

2¢Sermmn, De Basilicss Tradetdis, contra Auxentium---MPL, XVI, 1007; 


Epist. XX- MPL, XVI, 997, 
23Domus mea, Jomus orationis vocabitur’—Matt. XXT, 13. 
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within them, were termed oratories or houses of prayer. FEuscbius 
recorded that Constantine built many oratories throughout the cily 
which bore his name, as wel) as in the suburbs? Although this 
term was apphed to ail churches in the first four centuries, in the 
following ages it was restricted in its use to private chapels, ar to 
places of warship which were set up for the convenience of private 
families, andl were used only as places of prayer, all religious scr- 
vices being cxcluded:?? 


Tt wis the common practice in ancient times, as it js today, for 
peaple to visit and adorn the graves of thetr relatives and friends, 
and thus it was the practice of the Christian communities to honor 
the martyrs. [t became the custom for the entire community to 
guther annually at or near the grave of a martyr and honor his 
martyrdom with the celebration of the Eucharistic sacrifice.* Later, 
when the persecutions ceased, many churches were built over the 
graves of martyrs and were given the distinguishing title of martyria. 
Hence the church built in Rome by Constantine was designated as 
the Martyrium Petri et Pauli’ For the same reason, because Jesus 
Christ was the chicf sufferer and great martyr of his own religion, 
the church built in Jerusalem was called the Martyriiwm Salvatoris.*” 
In Constantinople there were erected many oratories and martyria. 
“In this manner [Constantine| honored the memory of the martyrs 
and simultancously dedicated ta God his city of martyrs,” * 


The name temple during the first three centuries was used in con- 
nection with the pagan temples, but it was scarcely ewer used by 
Christian writers to designate a Christian church. Whenever the 
term was used, it was written not in its simple form, but appeared 


26 De Vita Constantini, IIT, 48-—MPG, XX, 1107; Hist. Eectes., X, 3— 
MPG, XX, 846. 

27 “Oraturium oratieni tantum est consecratum, in quo nemo aliquid agere 
dehet nisi ad quod factum.”’---Lindsay, Istduti Hispalensis Episcopi Etymelo- 
giarum size Oviginum Libri XX, lib. KV, cap. 4, n. 4; MPL, LXXXU, 944. 

48 Bingham, Anctiqtities of the Christian Church, Book ViIE, chap. I, sect. 
9; Bliley, Alters According to the Code of Cunen Law, p. 34. 

29 Socrates, Historia Ecclesiastica, IV, 23—-MPG, LKVIl, 522, 

20Eysehius, De Vita Constantini, 1V, 40—MPG, XX, 1188. 

31 Buschtus, De Vita Constantini, III, 48--MPG, XX, 1107. 
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always with some qualification, 2. g.. templum Dei. Lactantius 
aowhen the temple af God 


stated that he taught oratory in Bithy 
was destroyed, meaning the church of Nicomedia, which was the 
persecution.” When 


first that was demolished in the Piacletiaa 


Christtantty hecame the relician of the State and pagan temples 
y § i t 


were outlawed, the writers of the following ages did not hesitate to 
Euschius, speaking of the 


call churches by the name of temples 
churches that were rebuilt, called duan tempies.™ There was no 
longer any aversian to the word remple in the fourth century. for 


it could ne longer be mistaken to mean the teraple of the heathen. 


Anrtieti HI. Earry CertmMonms of DEDICATION 


Even though the Christians had churches during the first three 
centuries, they refraincd from performing any acts within them 
which would attract public attentioa, for fear of arousing the 
hostility of the pagans which would have manifested itself in the 
confiscation of the sacred hutldings. Because of this constant fear 
there is no express testimony te show that any solemn dedication of 
churches took place during this period. This lack of evidence, how- 
ever, is no justification for denying that there was a dedication 
of churches. The mere fact of designating a particular building to 
be used exclusively for religious purposes was considered its dedica- 
tion, Fe is very probable that same appropriate prayers were used 
to offer thanksgiving to God and to invoke His blessing upon the 
building and those whoa were to use it, 

The earliest positive evidence of the consecration of churches 
comes from the fourth century, after peace and freedom of worship 
were granted to the Christians. Eusebius stated that “it was a 
desirable sight to behold how the consecration of the newly built 
churches and the feasts of the dedicatians were solemnized in every 
city. To add to the solemnity of the cecasion it was not unusual 
to have a large number of bishops present for the consecration of 
a church. At the dedication of the church of Antiach, called the 


32 Divinarum Institutionum Libri VII, V, cap. 2—MPL, VI, 553. 
42 Hist. Eccles. X, 2—MPG, XX, 846, 
34 Hist. Eccles. X, 3—-MPG, XX, 847. 
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Dominicum aureum, 97 hishaps were in attendance.” The ceremony 
was of a solemn and public nature, accompanied by panegyricui 
orations, consisting chiefly of praise and thanksgiving to Gack for tie 
accomplishment of the holy structure, as is seen from the scrmim 
preached at the consecration of the basilica of Tyre." 


Later in the same century the churches which were built over 
the tombs of the martyrs came to be regarded as endowed with 
sanctity peculiar ta themselves, Thus the possession of the relics 
of some saint came to be looked upon as absolutely essential to 
the sacredness of the building, and the deposition of such retics iti 
or below the altar thenceforth farmed an important part of the 
consecration rite.” Sr. Ambrose secms to be the first to popularize 
in Staly the custom of placing the relics of martyrs in the churchics 
on the occasion of their consecration. In a letter to his sister, writ- 
ten in 386, he explained that, when he was about to consecrate the 
basilica at Milan, the peaple insisted that relics he placed in the 
church.* The relics of SS. Gervase and Protase were not placed 
in the church durtng its dedication, because they were not to be 
had at the time. It was not until later that the relics were dis- 
covered and placed beneath the altar of the basilica after great 
throngs had spent two days venerating the relics and keeping a 
solemn vigit during the sight prior to their deposition? Another 
example is given in the sermon of St. Ambrose at the consecration of 
the basilica buitt by the widow fuliana at Florence in 393. St. 


3 Sogomennus, Hist. Eceles., Til, §- MPG, LXVH, 1042, 

80 Busehins, Hist. Eccles, X, 4+--MPG, XX, 850. 

a7 Ft is to be noted that the relics which were placed in many of the 
churches were not necessaitly the bodies of the martyrs, but the clathes and 
ether objects which had came in contact with the bedies, and particularly 
cibjects which had been soaked ta the blood of the martyrs.—-Cf Miny, 
Praclectiones Da Lovis Saeris (Parisits: 1904), mn. LL, nota 1; Schuster, The 
Sacramentary (F vols, Lendon: Burnes, Oates & Washbourne, Ltd., 1924), 
I, £46; Smith-Cheethain, A Gictionary of Christian Antiquities (2  vols., 
Hartford: | 189}, v. “consecration of churches,” n. 3-- 1, 430, 

33 piste, MXM we. ls “Nam cum basiticam dedicassem, multi tamquain une 
arg interpretare caeperunt dicentes: “Sicut Romanam basilicam dedices.* Re- 
spondi: “faciam, si martyruin reliquias invenero.. "—MPL, XVI, 1019. 

8tfbid.. nm, 2, 13—MPL, XVI, 1029, 1023, : 
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oratory in Gaul, cons 


Tt soon became the cu late ta place 
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relics, tf they were 1 


their conses 


tien. the pruvtice was mal 


ne theueh the phicay ab: 
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was hecnuse of the lack oi 
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io church, 


later reqpiiminags it. “Tae 
riltal tad 


was no | 
iat witht i the 


59}, ina 


therefore, wits et soc 
consecration was cunsilgred five 


letter weitten ty FSS a: Bathertus eaphuned Chat 


ther with or witheat 


the consecration of a church cuul 
isloct tn 


the ceremony cans 


the deposition of relics. Tn the first ¢ 
placing the yclics in the church with the cek.bration of Mugs Follaye- 
tl bration of Mass. 


umenical Council. the second of Nica 
en consccrated without the 


> only requirement was the ¢ 


ing; in the less 

The VII asheld in 757, 
decreed that all churches which had b 
relics of martyrs should hve relics placed in them with the custom: 


ary prayers, and that any bishon thenceforth coumecrating a church 
Sing 


without relics should be deposed fram office as gae transi 
Less than thirty years later, at the Counci 


ecelestasticul traditions,” 
is reconuduntur. 


ao“ Munera itaque saluiis accipite, quae nuse sub alsa! 
Ea igitur vidua sancta est luliuna, quae hoc Deming tempfitm parcavit utgue 
‘“—Exhostatio Virginitatis, can. 2, n. 10- - 


obtulit, quod hadie desticamus. 
MPL, XVI, 339. 

7 De Cloria Confessarum, cap. 20--MPL, LXXI, $42. 

44 Epis. I, on. 4--MPL, OXITX, 18: Manst, Secraruia Conciorun Nova et 
Amplissinma Collectio €§3 vols. in 59, Paris, Arohem-Leipzig, 1901-1927), 
IX, 34-32: Hardouin, Acta Coneciliurim ef hyunlue Decretules ac Clonstitu- 
femn (82 vols. Pz 1715), HR, 1431-1432; 


tc: 


tumes Summernun Po 
Hinschius, Decretale, Ps 


srde@rts nue Anysivann (13; 
1863), po This cf. aise jal Repesta Poauficuin Reovianoruin ab condita 
Ecclesia ad annum Post Chest ugtum MOCXCVE (ed. 2.. 2 vols. tn ty 
correctain et allutum auspeiis Gulighei Wettenbach curaveront §. Loewen. 
feld, F. Kaltenbrunner, PB, Ewald, Lipsiac: 1887-3888), n. 907, 

8 C. 7: “Quotquot ergo venerabilia templa consecrata sunt absque sanctis 
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of Chelsea (816) in England, it was ordered that the bishop of 
the diocese should consecrate the church according to the liturgical 
books, and that the Holy Eucharist should be placed in a receptacle 
with the other relics and kept in the church; furthermore, if relics 
could not be obtained, it was sufficient that the Body and Blood of 
Jesus Christ be preserved. 

Between the sixth and the eighth centuries there appeared various 
liturgical hooks which contained, among other things, the rite for 
the dedication of a church. The Gelasian Sacramentary, attributed 
to Pope St. Gelasius (492-496), gives the liturgical order followed 
in Gaul from the sixth to the eighth centuries by many churches 
which desired to conform to the Roman custom.” It makes no 
reference to the ceremony of the deposition of relics, but merely 
gives the orations which were to be said over the water and wine 
which was used at the consecration of the altar. It also listed the 
orations which were used for the consecration of the altar, for the 
blessing of the linens and for the consecration of the chalice and 
paten and, finally, the orations which were to be included in the 
Mass of dedication.** 

The Gregorian Sacramentary allegedly was compiled under the 
authority of Pope St. Gregory the Great (590-604). About the 
year 788 it was sent by Pope Adrian I to Charlemagne. The original 


religuiis martyrum, definimus in eis reliquiarum una cum solita oratione fieri 
positionem. Et si a praesenti tempore fuerit episcopus absque lipsanis con- 
secrare templum, deponatur, ut ile qui ecclesiasticas traditiones transgreditur.” 

Mansi, XIU, 731; Hardouin, IV, 491; ef. Schroeder, Disciplinary Decrees 
of the General Councils (St. Louis: Herder, 1937), p. 148. 

** Synodus apud Celichtych, anno 816, c. 2: “Ubi ecclesia aedificatur, a 
propriae diocesis episcopo sanctificctur: aqua per semetipsum benedicatur, 
Spargatur, et ita per ordinem compleat, sicut in libro ministeriali habetur 
Postea Eucharistia quac ab episcopo per idem ministerium consecratur, cum 
ais reliquiis condatur in capsula, ac servetur in eadem basilica. Et si alias. 
relrquias intimare non potest, tamen hoc maxime proficere potest, quia corpus 
et sanguis est Domini nostri Jesu Christi."— Hardouin, IV, 1220; cf. also 
Duchesne, Christian Wership, p. 403. 

#5 Cicognani, Canon Law (2. ed., Philadelphia: Dolphin Press, 1935), p. 
231. 

4° Sacramentarium Gelasianum—-MPL, LXXIV, 1138-1142; Muratori, 
Liturgia Romana Vetus (2 vols., Venetiis: 1748), I, 609-614. 


of the Sacramentary wus often copied and added to, « that its 
text describes the liturgy of Pope rier her than that of Pop 
Gregory's day.” 

The rite of consecration, as n the Gregorian Sacramentary, 
consisted in the following ceremom nrinkling the lower and 


upper portions of the church with ssed particularly for 
and Latin alphal ts 
the altar by the use 
of holy oils: depositing the relics. of saints in the altars: anointing 


the walls of the church in twelve pl ; and, finally, eclebrating 


that purpose: tractng the fetters of t! 


on the pavement of the church 


the Mass of Dedication. It is interesting to note that the cere: 


monies here described are essentially the same as those in use at the 


present time," 


47 Cicognani, luc, cit,; Van Hove, Com 
I, Prolegomena ad Codicem luris Can 
n. 139. 

48 Muratori, op. cit,, LI, 467-489; 
—MPL, LXXVII, 152-162 

Cf. Pontificale Romanum Summorum Pontificum iussu editum a Bene- 
dicto XIV et Leone NIN Pontificthus Maximis recognitum et castigatum 
(Ratisbonae: 1891), tit. De ecclesiae dedicatione seu consecratione 


jentarium Levamense, Vol. I, Tom 
nici (Mechliniac: H, Dessain, 1928), 


S. Gregorii Magni Liber Sacramentorum 


Cuarter I] 


HISTORICAL DEVELOPMENT FROM THE EARLIEST 
TIMES UP TO THE DECRETALS OF GREGORY IX 


ArticLE I, DESECRATION OF CHURCHES 


A. Destruction 

It was the common practice during the earlier middle ages to 
consecrate anew the churches which were rebuilt after they had 
been previously destroyed. The consecration of a church was per 
formed by the bishop, but in Italy the bishops had to obtain per- 
mission from the Pope before they could licitly proceed with the 
ceremony,’ Thus Pope St. Gregory the Great (590-604) granted 
Bishop Leontius permission to consecrate a church which had been 
restored after its destrucion by fire. The Liber Diurnus Romanorum 
Pontificum, a collection of formularizs used from the fifth to the 
eleventh century by the Apostolic Chancery for the execution of 
documents, contains an example of a formula which was used to 
grant bishops permission to reconsecrate churches which had been 
destroyed by fire? Another formula in the same collection indicates 
that a new dedication was to be given to a church which had been 
constructed either from the material of the ruins of a church which 
had collapsed or from entirely different material.! 

Since it was required that destroyed churches be consecrated after 


+ Gelasius Papa, ad Episcopos Lucanise: “Basilicas noviter institutas, non 
petitis ex more pracceptionibus, dedicare nemo audeat."—Epist, V, cap. 4 
(anno 494)—Hardouin, Il, 899: c. 6, D.l, de cons 

*“Basuhcam beati Stephani martyris, quam fraternitas vestra incendio asserit 
conerematam, quam etiam nuper instauratam esse commemorat, facultatem 
tibuimus dedicandi, in qua ctiam reliquiarum sanctuaria ejusdem beati 


Stephani martyrs volumus collocari. Et ideo, frater charissime, ad praedic- 


tam te ecclesiam ire necesse est, ct tam Ecclesiae quam etiam altaris noviter 
constructi dedicationem solemniter exhibere.”"—Lib. VI, epist. 45, ad Leon 
tinm Episcopum——-MPL, LXXVII, 832 

® De Roziére, Liber Diurnus ou Recueil des Formules usitées par la Chan- 
cellerie Pontificale du Ve au XI¢ siécle (Paris: 1869), n. XXVII, p. 53. 

4 Ibid.. n. XXVIUI, p. 55. 
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by Offering the sacrif t j 1 re t 
monies known at the time i Pope Visilru 
monies were added in the etethth centu 

The letter of Pope Vigilius incorporated inte the Pseudo 
Isidorian Collection (civca 847)" and later ite the Deevetum (civea 
1012) of Burchard of Worms? and the Decretum (cirea 1000-1095) 
and Panormia (cirea 1093) of Ivo, Bishop of Chartres,” and finally 
into the Decretum of Gratin (1140).” 


The Excerpts of Egbert (747), Archbishop of York, contain this 


regulation concerning the walls of a church: “si parictes muitaytur 
S"De fabrica very cuiuslbet ecclesiae instuaranda, si dirtita Fuerit, ct st in 
eco loco consecration: me mitas depeal wera, in qu nctuana non tucrine, 


nihil judicamus officere, ai per cami minime aqua ben quia 


consecrationem cuiuslibet ecclesiac, in qua ritus sancti ara non ponitur, 


celebritatem tantum scimus esse missarum, Et ideo, si qua sanctorum basilica 
a fundamentis etiam fuerit innovata sine altaris motine, sine alnqgua dubiea 


tione, clin in ca missarum tucrit ce wlemmnitas, totius sanctilicattio cen- 


secrationis implebitur. Si vero anc 1 qua ablata, sunt, rursus 


corum reposiuentc, c& mussarun Neninitate, reverentyimn sanctificatioms gecs 
piet."—Epist, I, ¢. 4—-MPL. LXIX, 18; Hardouin, IT, 1431; Mansi, IX, 34 
32; Jatté 
Christum netton MCXCVUE n. 90 
® Hinschius, Decretales Pseudo-Isidvrianae et Capttula Angilramimi, p. 711. 
7 Lib. TH, cap. G2—MPL, CXL, 686 
® Decretum, pars II, cap, 25—MPL, CLXI, 204: Panormia, lib. Il, cap. 
14—MPL, CLXI, 1035 : 
*C. 24, D.I, de cons 


Reyesta Pontificwan Kom um ab condita Eeclesia ad annum post 
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. Salibus tantum [ecclesia] exorcizetur.” 1° This decree was in- 
corporated in the Decretum of Gratian. Rufinus (7 circa 1190) 
and Stephen of Tournai (Stephanus Tornacensis, 1155-1203), con- 
temporarics of Gratian, explained that thts decree did not con- 
template the total collapse of the walls of a church, but only of a 
smail part thereof, otherwise this deeree would have heen contrary 
to the decree of Pope Vigilius, which spoke of the reconsecration of 
a church which hac been totally destroyed.*? Hence the collapse 
of a small portion of the walls of a church did not cause the church 
to be desecrated, and it was not necessary to reconsecrate such a 
church, The only requirement was that the destroyed portion be 
sprinkled with holy water after che wall was repaired.“ 

The Decretum of Gratian contatned a decree which forbade the 
reconsecration of churches that had already been consecrated to God, 
unless they had been consumed by fire.* According to the glossa 


19, 139, Excerptiones Egberti—MPL, EXXXIX, 396; Hardouin, IIT, 
i974; Mansi, XI, 426; Iva of Chartres, Decretum, pars HI, cap. 13—MPL., 
CLX1, 202; Panormia, lib. H, cap. 20--MPL, CLXI, tale Burchard, Decre- 
tum, lib, III, cap. LI~ MPL, CXL, 675. 

1, 19, DI, de cons. 

12 “Si parietes mutantur——non utique a fundamentis, sed super edificatione; 
vel si a fundamentis, non tamen per totum, sed per aliquam partem .. . 
alioquin contrarium esset . . . capitula {c. 24, Dd, de cons.) —Singer, 
Die Summa Decretorum des Magister Rufinus (Paderborn: 1902}, p. 544: 
}. Schulte, Die Summa des Stephanus Tornacensis uber das Decretum Gra- 
pe {Giessen: 1891), p. 266. 

* “Salibus exorcizetur, ic, aqua cum sale exorcizata aspergatur.”—Rufiaus, 
Summa Decretorum, ed, Singer, p. 944; Stephanus Vatndcenit, Summa, ed. 
J. Schnite, p. 266. 

14 The full text of this decree ip as tollowe: “Beclesiis areal Deo conse: 
cratis non debet iterum consecratia adhiberi, nisi aut ab igne exUstac, aut 
sanguinis effusione, aut cujuscumque serine pollutae fuerint." —C. 3, 
D,LXVUI. This decree is repeated in c. 20, D. I, de cons. The origin of 
this decree is not known, Gratian falsely attributed it to the Council of 
Nicaea, but no such legislation is found in either the first or the second coun- 
cil heid in that city. Jt was very probably written by some person not too far 
removed from the time of Gratian and attributed to the Council of Nicaea 
in order thut it would more readily gain widespread attention and approval. 
—Cf, Berardi, Gsratiani Canones Genuini 2b Apocryphis Discreti (4 vols., 
Venetiis: 1777), 1, 76. Richter-Friedberg admit that this decree could not he 
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on this decree there were two possible means by which a church 
could become desecrated as the result of a fire, The first was the 
destruction of a church to such an extent that the walls collapsed. 
The other was the destruction af the plaster of the walls (de- 
crustatio), the walls themseives remaining standing. I: is clear from 
what has already been said that in the Arst instance the desecratioa 
of a church resulted fram its destruction. In the second case a 
church was desecrated hy the falling of the plaster from the walls. 
The reason for this is that in the ceremony of the consecratian of 
a church the walls were anointed with chrism, and since the chrism 
was applied ta the surface of the walls, or ta the plaster, it was con- 
sidered that the consecration adhered to the surface of the walls. 
Thus, whenever the plaster was removed, the consecration was 
lost.!* 

, B. Removal of the Altar 


The removal of the altar from the church was another meins 
by which a church hecame desecrated during this period. The Ex- 


cerpts of Egbert (747) contain the regulation for this manner of 


desecration: “si motum fuerit altave, derma consecretur ecclesia,” 1 


“This decree was incorporated into the Decretum of Burchard of 
Worms,” the Decretum and Panormia of Ivo of Chartres! and the 
Decretum of Gratian.” All of these collections falsely attribute the 
decree to Pope Hyginus (circa 136-140). It is hardly possible that 


found in any of the collections of law which were at their disposal-- Corpus 
Turis Canonici {ed Lipsiensis JI, 2 vols. Lipsiae: 1879-1881---editio anas- 
’ tatice repetita, Lipsiae: Tauchnitz, 1928}, I, 254, ad D. LXVIII, nota 28. 
15 For the rite of consecration of churches used in the eighth ceiutury cf. 
Liber Sacramentorum in Muratoci, Liturgia Romane Vetus, IL, 467-489; also 
MPL, LXXVIII, 142-162: . .. exusta—pro majori parte, seil. ita comburi- 
tur ecclesia quod destruatur vel decrustatur interius et exterius, tunc execratur. 
Consecratio enitn ecelesiag maxime consistic in unctione exteriori, et contune 
tiane et dispositione tapidum.’‘—-glossa in c. 20, D. 1, de cuns. 
46O. 139, Excerptiones EpberticmMPL, LXXXILX, 396; Hardouin, HE 
1974: Mansi, XII, 426. 
17 Lib. OF, cap. 1t---MPL, CXL, 675. 
18 Decretum, pars IT, cap. 13-—-MPL, CLKI, 202; Panormia, lib. UI, cap. 
20- ~MPL, CLXI, 1087, 
~ 196.29, D. L, de cons. 
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Pope Hyginus issued any decree concerning the conseeration of 
churches, since no ceremony of consecration was used during the 
second century. Thas there could not be any possibility of the re- 
consceration of churches at such an early date. 

Tic Excerpts of Eybert attribute the decree to Pope Vigilius 
(538-595), but there is no mention of any such decrce in any of 
his works. Since the origin of the decree is uncertain, it can he 
stfely said that the practice of reconsecrating churches desecrated hy 
the removal of the altar was in use at least fro the middle af the 
eighth century until the middle of the twelfth century, that is, until 
the time of Gratian inclusively. 

Twp, Bishop of Chartres (191-1115), in a letter written probably 
before the compilation of his Decretum and Panormia, said that he 
did not know of any law requiring the reconsecration of an altar 
which had been moved, but he was fully aware of a law requiring 
the reconsecration of a church, if the altar had been removed.*! 
St. Anselm, Archbishop of Canterbury (1093-1109), wrate that he 
had discussed the question of the veeonsecration of churches with 
Pope Urban 1] (1088-1099) and some hishaps. All agreed that when 
the principal altar was removed or destroyed it was necessary to — 
consecrate the church again, and care should be taken that the con- 
secration of an altar should accompany the consecration of a church, 
The reason for this, as given by him, lies in the fact that the altar 
dace not exist becauge of the church, but the church exists because 
of the altar, and it seems that a building can no longer be con- 
sidered it church when its altar is destroyed.??. 


20 Ct. Berardi, .Grariani Canones Genuini ab Abocryphis” Dawn H, 62, 

21 “De motione altaris .. . utrum iteranda, sit consccratio, vel non iteranda, ° 
nihil scriptura in antiquis regulia reperi. In collectionibus autem Burchardi 
Wormacensis episcope . . . ita scriptum repentur: “Altare si motunmi fuerit, 
ecclesia denuo consecreuir.” —-Epist, LXXX (Guilelmo, Fiscanensis monas-- 
ten? abbavij—-MPL, CLIT, $01; cf. also &pist. LXXU—-MPL, CLAIM, 92.. 

22"De his [de moto altaci} cum domino papa Urbane lecutus sum, assis - 
tenubus quibusdam episcopis. . . . In his autem omnes concordant, quod 
violato principali, tota ecclesia cum altari iterum ‘consecranda est, nec ecclesia 
consecranda est sine consecratione altarts, aut principals, aut alicujus alterius 
in cadem ecclesia. . . . Altare non ft proptecr ecclesiam sed. ecclesia propter 
altare; ¢t ideo, vivlatu principali altari, jam non videtur esse::ecclesia,\— 


Prow Earliest Limes te Decrctats of Cr: IN iF 


The «question ef the de 
of the removal cr the destruction of us al 
pontificate of Alexander U1 (L159 2181). The jpeactic 
been in use up te this tiie was commctcly of i “Phe Popo wis 
asked whether ov nota church shauhki ge re F 


: ¢ 
ation of a church ag a eniacqadse. 


r: 


Sarose avain curing: the 


which fied 


crated if ics adear 


ef the aitay brcken nr if it was ree 


was moved, or if the tab 


ob the Por eas that it 


moved from its suppert. Pho re: 
the church asein even Lhoug 


io] 


PONS 


was not nece 
canons scemed to tadhcale otherwise. 


ary ta 


C. Homicide aind the Shedding of Blood 


The History of rhe Pranks, writen hy St. Gregory, Bishap of 
Tours (573-994), mves an aceount of a certain Godevisilus who, 


ackers, sought age inoa church where the 


fleeing from fits a 
bishop tried ta protect him. Upon che refusal of the bishap to ce 
roof and, ree 


a i 


iver him to the pursuers, they gained access co thie 

moving the tiles, hurled them inte the church, Gilling Godegisttus 
and three servants. The bishop was greatly saddened net only 
because he could not protest the man but also because the church 
was polluted with baman blood. It is te be noted that the writer 
used the expression palluced, but did nut explain the extent of the 
meaning of the word. There was no coneiliar legislation or any papal 


shiuyon ebbatemJ—MPL, CLIX, 


Wh 


Opera Oraia, Ith. FU, Epist. CLIN 
194-195. 
°23""Ad hace si altare motun: fuemt, lopis ale solumosede supra positus, qui 


sigillum continet cunlractus, aut etiam daninutus exstiterit, debet denwa con- 


secrari. Propter hac vero, nequaqu 


siam consuevit, cet id quidem canones innuce videa 
et emendattonitus 


imo rene Cc suam consecrnabonear &se 


tur. 


Nes certowerecarres 


Antquae decretatiton collect 
2, de causecratione ecclestae vel altaris, V, 20 


-{Parisiis: 162}, Gomp. HH, c. 
(hereafter this work will he referred to as Antiquac de 
Jaité, Regesta Pontijrcure Romenorum, n. 14204, This decretal was later in- 
cluded in the Deerctuls of Gregory PX, published in 1234, which had the 
force uf universal lew up te the publicstion of the present Code. Gl. «1, Ny 


lixemt calfesticntes }: 


de consecratione ecclesiac vel altaris, LEE, 40. 

24Multum ex hoc episcopus delens, qued cum oun sot 
potuit, verum etiam Jocum in que orate cunsueveral, ec 
‘pignora aggregata fuerant, sanguine hamang jst wait."- - Historia Fran 
corum, Jib. EX, nm. §2---MPL, LXII, 49t. 


1c nen 


m defe 


quo sanctorumn 
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decree at this early date concerning the effects upon a church that the 
shedding of blood produced. The first extant legislatian, the origin of 
which ts unknown, is found in the Decretum of Gratian, where it 
is falsely ascribed to the Council of Nicaca.? The decree orders: 
“Beclestis semel Dea consecratis non debet iterum consecratio ad- 
hiberi, nist... sunguinis effusione . .. polltae fuertnt.” "This 
decree used the word pollutue, which undoubtedly has the mcan- 
ing of desecration, or of the loss of consecration, for reconsecration 
was required when blood was shed in the church. Since the origin 
of this decree is unknown, it may be assumed that the practice of 
reconsecrating churches polluted by bloodshed dated back to the 
time of St. Gregory of Tours. 


The killmmg of an anima! in a church and the subsequence flowing 
of blood fram its body did not desecrate a church. Desecration 
resulted from the shedding of human blood caused, for example, by 
homicide or the infliction of a wound.” 


The crime of homicide committed in a church, whether or not 
it was accompanied with bloadshed, caused the church to lose its 
consecration. The iaw stated simply that if a church was violated 
through homicide, it was to be cleansed very carefully and conse- 
crated again. The decree, falsely attributed to: Pope Vigilius, is 
found in the collection of laws compiled by Egbert, Archbishop of 
York, in 747.4% It was later embodied in the canonical collections 
of the eleventh and twelfth centuries and in these it was falsely 
accredited to Pope Hyginus (circa 136-140).7 


*8 Cf, Berardi, Gratiant Canones Genuint ab Apocryphis Discreti, 1, p. 76; 
Richter-Friedberg, Corpus Iuris Canonici, t, 254, nota 28 ad D.LXVEI, 

280, 20, D. I, de cons.; c. 3, D LX VII. 

27 Of. Stephanus Tornacensis, Summe, ad ¢, 3, D.LXVJU et c. 20, Dt, 
de cons.—ed, J. Schulte, pp. 94, 266; Rufnus, Summa Decretorum, ad c. 20, 
DT. de cons,—-ed. Singer, p. 544, 

28S: homicidio . . . ecclesia violata fuerit, diligentissime expurgetur et 
denuo consecretur.’—C. 149, Excerptiones EgbertictMPL, LXXXIX, 396; 
Mansi, XIE, 426; Hardauin, HI, 1974, 

49 Burchard, Decretum, Jib. HI, cap. 12--MPL, CXL, 675; Ivo, Decretum, 
pars lI], cap. 14---MPL, CLXI, 202; Ivo, Panormia, lib. H, cap. 21—MPL, 
CLXI, 1087; Gratian, c. 19, D.I, de cons. ’ 
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From Earliest Times to Deeretats of Gregory 1X 


D. Effuste Serminis 


The Excerpts of Egbert (747), Archbishop cf York, contain this 
sia Ftievic welate, diligentissime ex- 


deerce: “Si... adudtevio ¢ev 
purgetur, et denuo vonsecretur, 
plicitly, it seenis that all athe carnal acts comnmuttedd in a church 
rea WIL INCOrpNr- 
ws another 


“ Since adultzry is mentioned ex- 


did not cause it to loge its consecration, This dee 
ated into the Decretum of Gratian® which also conta 
decree in which it secms to be indicated that all carnal acts com- 
mitted in a church caused it to lose its consecration: “Evclestis 
semel Deo consecratis now debet iterunt censecratio adliber} nisi 
“2 [tis very improbable 


. cujtscumque semine pollutae fuerinit.” 
that an act which of jescif was uot siaful evused a church te be- 
come desecrated. This opinion was substantiated by the glossa, 
where it is said chat a church should not be reconsecrated in conse 
quence of an effusio semimis which occurred during sleep or i an 
‘act of marital relationship between hushand and wife, but the effu- 
sio seminis involved the desecration of a church when it occurred 


as an act of fornication or adultcry.™ 


ARTICLE 2. CANONICAL Errters oF rie BurtAL of INFIDELS 


IN A CHURCH 
The burial of an infidel in a church was strictly prohibited at 
all times. This prohibition was bascd upon the principle given by 
Pope Leo the Great (440-401): “Nos autem quibis viventibus noi 
communicavimus, mortuis contmunteare non possuimus.” 3) However, 
# happened accasionally, contrary to the discipline of the times, 
that a pagan was buried in a church. The Penitential attributed 


30C, 130—MPL, LXXXIX, 396: Mansi, XI, 426: Hardouin, HI, 1974. 
This decree is als contained in Burchard, Decretum, lib. Tl, can, 12--- 
MPL, CXL, 675; Ivo, Deevetum, pars HI, cap. 14-—-MPL, CLXI, 202: Ivo, 
Panormia, lib, H, cap. 21—MPL, CLXI, 1087. 


310, 19, DA, de cons. 
a2. 20, DI, de cons.; c. 3, D-LXVIII. The origin of this decree is not 


known: cf. Berardi, Gratieni Cenones Genuiti alb Apocryphis Discreti. 1, p. 
76; Richter-Friedherg, Corpus Turis Canonici, 1 254, nota 28 ad D.LXVHIL. 
Cf. glossa ad c. 20, DI, de cons., v. “semine.” 
a4 Epist. CLVET fad Rusticum Narbonenst episcopum)—MPL, LIV, 1026; 
_ Jaffe, Regesta Pontificum Romenarum, n. 320. 
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co Archbishop Theodore of Canterbury, compiled about 673, contains 
the following regulation on the subject: 


“In ccelesia ubi mortuorum cadavera infidelium sepelt- 
untur, sacrificare non licet: sed si apt videtur ad conse- 
crandam, inde evulsa, et rasis vel lotis lignis ejus reacdif- 
cetur, Si haec cousecrata prius fuit, missas in ea celehrare 
hicet si religicst thi sepulti sunt, Si vero paganus, sic mun- 
dare et jactare foras metius est.’ 


From the worcdhny of this text it is clear that the burial of a pigan 
in a consecrated church did not cause the church to lose its conse- 
eration. The effect produced by the burial of a pagan in a con- 
secrated church was the prohibition to celebrate Mass in the church 
until the body was removed and the church was cleansed. The 
burial of a pagan in a church was an indication of grave disrespect 
for the sanctity of the sacred building, but its sanctity was not lost. 
It was considered as having been marred or blemished, The cele- 
bration of Mass was prohibited as long as the blemish continued to 
exist. The removal of the bady from the church and the subsequent 
purification were the means by which the blemish “was removed 
and hy which the pristine sanctity was restored to the church. There 
is no doubt, then, that the burial of a pagan in a consecrated church 
caused the church to become violated or polluted, although this 
terminolagy was not used in the Penitenrial of Theodore. 


The spurious collection af Benedict the Levite,* compiled between 
847 and 857, contains canon 1 of the Penitential of Theodore, biit 
in a mutilated form. The compiler substituted the word fideles in 
place of religiosi, and totally omitted the last sentence of the canori.*” 
Later, the canun was incorporated in its mutilated form into the 


35 Thendort Poenttentiale, «¢ 1—MPL, XCIX, 927. 

a9 Capitularium Karoti Magat et Ludovici Pit, lib. V, c. 111—Mansi, XVII 
" B, 843. 
F ! 37 Seckel asserts that canon L111 of the Afth book of Benedict the Levite’ s: 
work is taken fram ‘Theodore’s Penitential: ef. art. “Studien zu Benedictus 


Levite,” pp. GL-L72 in Newes Archie der Gesellschaft fiir altere Deutsche . 


Geschichtskunde, XXXL (1905}, especially p. 71... 
88 Decretum, lib. IM, cap. 383—MPL, CXL, 679. 


Time ie Dovcretitis ef Gre ofory BY 21 


Breit: 
Ivo of Ghartres ™ and CGra- 


wag Peecly attributed ta a Council of 


collections of Burchard ¢ 

tian.” Tn all of these it 
Cologne. 1! With the Sane ef the work of Beredict the Levite, 
anoerier canea witch is nothing 
ove aymeted eanen fron Thee 


all of the other esl 
more than it Dera ae of [the 
dore’s Penitenealt® Cratian, whos: 
more widely used chats any other previnus cellcetion, placed these 
two mutilated caneus ane after the arher sq thar ie could be more 
violated, what were the 


1 
| 


work, wis more systematic and 


readily understend how a chureh hecame 
effects of such 2a violatinn, and whit was required ta remove the 
blemish inflicted upon the sanctity of the chireh through its vio- 
lation," 


Jhb. TR cap, 23 


-MPL, OLN. 207; Pes 


% Decretum, har (if, cay, 43 
and 24--MPL, CLXI, 1088, 

46. 28, DY, de cons. 

WOR Berardi, Cracis 
408; Richter-Priedberg, Corpus furis Catorite 
Cams, 

$2 “Reeclesiam, ubt pagans s¢ 


i i p. 
a 290, ad D.i, de 


Cancenes Ge 


iftus est, non Neeat conscerari, neque Mussas 
in ca eclebrari, sec! Sactisre fovas, ct om 7 27. Tel, de cons.: 

Burchard, Decretuo, lib. FH), cap, 13 ~ APPL, CXL, 676; Ivo, Derrenun. pars 

TIT, cap. 1%- -MPEL, (LNI, 2 Tva, Pas za, Ub ST, cap. 23---MPL, CLXY, 

1088. Ali of these collections falsely aserihe the cunorn ta a Connell of 

“Orleans, but it ig nat cuntammed in the decroes issued at oy of the councils 
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HISTORICAL DEVELOPMENT FROM THE DECRETALS OF 
GREGORY IX UP TO THE CODE 


ARTICLE 1. DESECRATION OF CHURCHES 


With the promulgation of the Decretals of Gregory IX, in 1234, 
the lepislation concerning the desecration of churches underwent 
a great change. Prior to this time a church lost its consecration by 
the destruction of the church, the removal or destruction of the 
altar, the shedding of human blood, the crime of homicide and the 
inherently sinful effusio seminis. Durtny the period now under dis- 
cussion the desecration af a church resulted simply from its total 
destruction, from the destruction of the major part of its walls and 
from its conversion to profane uses. 


A. Total Destruction 


In the year 1212 the following problem was presented to Pope 
Innocent TEE. The supporting beams of the roof of a church were 
destroyed by a fire which caused the’ roof to collapse. The walls 
of the church, however, were not damaged. It was asked whether 
or not the church should be consecrated again after the necessary 
repairs were made. The Pope replied that no consecration was neces- 
sary, provided the walls of the church remained intact.!’ The con- 
secration of a church consisted in anointing with chrism the wails, 
and not the root, of the church. Hence, as long as the walls re- 
mained intact it was not necessary to consecrate the church again.? 
Ie follows, then, that a church became desecrated when its wails 
had been totally destroyed. This was the universal opinion of auth- 


1 “Ligneis aedificiis ecclesiae vestrac casu quodam igne consumptis, parieti- 
bus tumen Hlacsis . . respondendum quod, cuin parietes in sua integritate 
permanserint . . , ob causain praedictam nee ecclesia . . . debet denua con- 
secrari.”- ©, 6, X, de cousecratione ecclestae vel altary, ILE, 40. This letter 
was previously published in the carlicr collection of the decsctals, cf. Augus: 
tinus, Antiquae Decretalitom Collectiones, Compilatio IV, c. un. de cons. 
eccl. vel altavis, Hl, 14. 

? Gloss in c. 6, X, de consecratione ecclestce vel alaris, ITE, 40, v. “parie- 
tibus.”* : 
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ors. The Sacred Conyresution of Rites declirect that a church 
ite of a fremer church was ta ke con- 


which was buile upon thie sit 

secrated,* because the consecrition was inst by the cfesrructian of 
the former church. Even rheugsh a troyed church was rebuilt 
from the same material that hed been used in 
tion, it was necessary ta consecrete the church again, because the 


its original construc. 


restored building did not retain the consceration ef the former builkl- 


ing, nor cauid <t he said to be fhe same burda: it was considered 


to be an entirely new building.* 

3 Barhesa, Tus Exclesiastinn: Uriveracn, lib 11, sap. 2, mn. 46; Pirhing 
dus Canonicurn Nava Methede Extaécaina: (3 voir. in 4, Dili ss 1674. 
1678), tb. Ti, au. 40, n. 8: Benedictus XIV, ep. Ex srs precibs, 26 nov. 
1748, § (---Fontes, no 593: allocut. Poxtauen, 30 sept, L7IG, &§ 1—foates, 
a, 408: ep. Tam mide, 12 mail i756, $$ 7-9- Funies, 2. 449; Conzatez-Telles, 
Commenutaria Perpetua i 2. 2 Suingue Likes Deeretuiinm Gregorit IX (5 
vols, in 4, Venetlis; 1699), lib, HE cit, 40, cap. 7, m. 4: Reilfenstuel, Sus 
Canonicum Universem (§ vols. in 7, Partsus: 1864-1882}, th, IIL, Gt, 40, 
11: Sehmalzegrucber, Tus Eeclesiasticua: Unaiveraic, fh. UT, ts 
Gasparri, De Sstia. Eucharistic, Foon. 18h: Werns. dns Deeretaliani, WJ, on, 
44l; Hinachius, Dus RKirckenrech: der Rethoiikes wed Protestanten in 
Deutschland (6 vols., Berlin: 1869-1897. Vols. LIV, Syseear des Rathelischen 
Kirchenrechts, Berlin: 1869-1538). IV, 331 furzh this work will be 
referred ca us System des ieatiieline cuivediss: Scherer, ffevdbuect 
des Kirchenreclus {2 vols., Graz und Les 1886-1598). EH, p. 631; Santi, 
Praglectiones Turis Canonici {4 vols. in 2, Ratishonae: 1886), tb. Lif, tit. 40, 
na. 5; Bargilliat, Preelectiones Fur:s Canonic? (23. ed., 2 vols, Parisiis: 1909), 
n. 1278; Many, De Locis Sacris, n. 26 

+ Caesavattgtistang, 31 aug, 1872, ad l--Decreta Authentica Congrega- 
tionis Sacrorum Rituum ex Actis ejusdeim collecta elitsque auctoritate pro- 
mulegate sub atispiciis SS. D. N. Leonis Papae XUI (6 vols., Romae: 1898- 
i927), n. 3269 (hereafter this work will be referred to as Deer, Auth.}; 
Gardellini, Decreta Authentia Congregations Sacronen Rituun ... (3, ud., 
4 vols. cum appendicibus, Romae: 1576-1887), n. F508 (hereafter cited as 
Gardellini, Decr. Aith.}. 

5 Cf. Barbosa, Pustoralis Selicinidims sive De Officin et Potestate Episcep: 
Tripartita Deseriprio (Lugduni: 1636}, pars WU, aliegatio 27, a. £F (hereafter 
this work shall be referred to as De Officio et Potestate Episcopi); Panormi- 
tanus {Nickolaus de Tuvesclis), Cummentaru i Quingee Libros Deere: 
talium {5 vols. in 7, Wenetiis: 1388), in « 4 X, de cous. cect. ve} altaris, IH, 
40, n. 8; Reiffenstuel, fus Canonrcwn Usatersion, Ub. lil, tit. 40, n. 12; 
Schmalegrueber, Ius Ecclesiasticum Universum, lib. 1, tit, 40, nm. 25; Ferraris, 
: Prompta Biblictheca, Canonica, Juridica, Moratis, Theologica, Necnon Asce- 
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t 


n. 


(hence 
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B. Destruction of the Major Part of the Walls 


The letter of Pope Innocent IH, referred to ta the preceeding 
article, insisted that a church did not Jose its consecration provided! 
the walls remained intact. In the case presented ta the Pape, the 
supportiig beams of the toof were consumed by fire. Undoubtedly 
the walls suffered some slight damage at the places where the beams 
were upheld by the walls. A slight damage, hawever, was not con- 
sidered serious enough to cause the desecration of a church. Aft 
authors, using the Pope’s letter as a basis for their contention, were 
in agreement that a church lost its consecration solely by the de- 
struction of the major part of the walls. In 1875 the restoration 
of a church was completed from the ruins of an old church, Prier 
to the restoration it was found that ¢ne entire wall and the apse 
of the church had heen destroyed. In the process af restoraticut 
the deficient walls were rebuilt. Upon presentation of the aforesaid 
facts to the Sacred Congregation of Rites it was declared by the 
Congregatton that the church had to be consecrated again.® 

Tt was long the common opinion of the canonists that a church 
alsa fost its consccration when the plaster of the walls was removed 
or destroyed either totally or to a major degree. The reason for 

- their contention was based upon the fact that the surface of the wall 
was anointed with chrism when the church was consecrated: Thus 
.the consecration was considcred. lost with the destruction of the 
plaster’ It was necessary to abandon this opinion-in 1882 when 
the Sacred Congregation of Rites declared that a church did not 
lose its consecration: when the plaster was entirely removed for the 
purpose of covering the walls with marble. The only requirement 


tica, Polemice, Rubricistica, Historica (ed. Migne, 8 vols., Paristis: 1860- 
1963), v. “ecclesia,” art. 4, n. 19 (hereafter referred to as’ Prompta Biblio- 
theca). . 

4 Aretina, 4 sept. 2875, ad [—ecr. Auth., n. 3372; Gardeilini, Deer. 
Auth. a. 3632. 

? Panormitanus, in c. 4, X, de consecratione ecclesiae vel altaris, UT, 40, x. 
7; Pirhing, Ius Cananicum, Jib. TU, tit. 40, n. 8; Reiffenstuel, Fus Canonicum 
Universn, “hb. HIT, cit. 40, n. 13; Barbosa, Ins Ecclesiasticum Universum, 
- dib. T, cap. 2, n. 46: Schmalzyrucher, lus Ecclesiasticom Universum, lib. UI, 


tic, 40, n. 23: Benedictus XIV, ep. “Iam inde,’’ 12 maii 1756, § 7—Fontes 
n, 440. %, 
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made by the Bacrecl Congregation was that the twelve crosses, which 
were removed with the plaster, should he painted or engraved on 
the walls as evidence that che church has becn previously conse- 
ven again in 1894.% 


erated? A similar decision was © 

These decisions did nor have the force of a general law, how- 
ever, since they wers reniies given to questions preposed from par- 
ticular lacalities. Jn 1896 Pape Leo XML approved a general dccree 
of the Sacred Congregation of Rites on the same question, whereby 
the ruling contained in the two varlier decisions became the general 
Inw of the church?? From these demsions it is apparent that the 
consecration of a church adheres to the entire wall of the church 
and not mercly to the places which are anatuted wath chrism, 

A church did not lose its consecration if only a small pare of che 
walls was destroyed. When the destroyed portion was rebuilt, it 
was not necessary to consecrate the church again, for the newly 
built part automaticaify became consecrated by its addition to that 
part of the church which retained its consecration. Thts opinian 
was based upon a decretal of Innucent IH wherein he stated that 
a small amount of oil could be added to consecrated oil and the en- 
tire mixture would be considered consecrated, 4 

Another hasis for the opinion was the legal rule enunciated by 
Pope Boniface VII (1294-1303): “Phat which is the accessory 
ought to follow the concition of the principal." The Sacred Con- 


8 Senter. et Modyrussen.. 4 mait 1882- -Decr. Acth., n, 34949: Gardcllini, 
Decr. Auth. n. 9840, Le Caneniste Contemporain, XVIIF (1899), 249, 

© Tridentine, 11 ian, 1894-.-ASS, XXVIE (1894-95), 439: American Eccle- 
sastical Review, XI (1894), 344 

19 Decretum, 19 maii 1896, dubium HW (approbatum 8 iunti 1896 a Papa 
Leone XIH)-— Decr. Auth. n, 3907; Coll, S.C. de Prop. Fide (ed. 1907}, 
n. 1932: ch. alsa SRC. in Nicetereu. et Tropien., 9 aug. 1897 ast I --Decr, 
Auth, n. 3962; be Cavuntste Contemporain, XX (1897), 710. 

i Pirhing, Jus Ecclestusticum, lib. IE, tt. 40, n. 8: Barbosa. De Officio et 
Potestate Episcopi,- pare H, alleg. 27, mn. 19; Reilfenstucl, Ius Cenonicum Ee- 
clesiasticunt, lib. UT, tit. 40, n. 72. 

#2, 3, X, de cousecratione ecclestue vel altars, Il, 49, 

1“ Accesearium naturast sequii conprat prinsipalis"— Rep. 42, R. J, in 
VIP. Cicognant, Canon Law (Engtsh transianen oy O'Hara and Brennan), 


p. 794, 
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gregation of Rites did not require the reconsecration of a church 
when the destroyed part of the wall amounted to one-twellth of 
the total wall area? In another case the entire front wail of a 
church, consisting of one-sixth of the tatal wall area, was torn down 
and rebuilt. The part which was tern down contained two of the 
twelve crosses which designated the places where the walis had 
been anointed. Still the Sacred Congregation declared chat the 
church did not have to be reconsecrated.* 

Tn like manner, if the walls af a church were rebuilt at various 
intervals, sa that at na one time did the destroyed portion consist 
of the major part of the walls, the church did not have to be re. 
consecrated, even though eventually the entire charch was rebuilr.'* 
The Sacred Congregation of Rites declared that a church did not 
have to be reconsecrated when additions to the church were made 
successively and at diverse times, during which the walls of the old 
church were completely destroyed and removed." 

With regard to churches which were merely blessed there were 
two distinct opinions among the. authors concerning their desecra- 
tion or loss of blessing. Some authors held that a blessed church 
did not become desecrated by the destruction of its walls either in 
whole or in a major part. They argued that the blessing adhered 
to the floor {pavimente} of the church and not to the walls. Hence 
the destruction of the walls did not cause the church to lose its 
blessing, unless the floor was also destroyed!® A blessed church was 


44 Marianapolitana, 20 feh. 1874 —Deecr. Auth. n. 3326; Gardellini, Decr. 
Auth., n. $978; Coll. $. C. de Prop Fide (ed. 1893), n. 1583; Goll. S.C. de 
Prop, Fide (cd. 1907), 9, 1411, 

15 Marfanopolitana, &! mar. 1871—~Decr. Auth. a. 3240; Coll. SC. de 
Prop. Fide {ed. 1907}, n. 1367. 

if Barbosa, De Officio et Petestate Episcopi, pats II, alleg. 27, n. 19; 
Pirhing, lus Canonicum, lib. HI, ut. 40, n. 9; Schmatzgrueber, Lus Beclesias- 
ticum Universim, hib. WIT, tir, 40, a. 28; Gasparri, De Ssima. Eucharistia, n. 
181; Many, De Locis Sacris, n. 27, 4°. 

17 Caesaraugustana, 31 aug. 1872, ad 1f-—-Decr. Auth.. n. 3269; Gardel- 
lint, Decry. Auth. n. 9508. 

18 Schinalagrueber, Jus Ecclesiasticum Universum, lib, IIT, tit. 40, n. 16; 
Suarez, Ohera Omnia (26 vols., Purisiis: 1896-1866), tract. De Eucharistia 
{Vo]. XX), Disp. LXXXI, sect. 4, 0. 7, A. J. Schulte, Benedicenda (New 
York, Cincinnati, Chicaga: 1907), p. 87: footnote n. 7, : 
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C. Reduction ra Secutur Status and Purpose 

Prior to the Council af Trent (1345-1363) none of the churches, 
even if they had been destroyed ar when they had fale into ruins, 
could ever he converted t9 profane or secular uses. Destroyed 
churches and the material from which they were Tsiaieacted could 
not be used for any ether than religious purposes. “Phe material 
ho owas to be used in the construction of a new 
hitien ageinst the use of such buildings for pro- 
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19 Schmalzgrucher, loc, cit: A. J. Schulte, doc. cit, 

20 Wernz, Ius Decretakun, Hl. a. 441i; Ge rri, Ds Ssthe, Btchartstia, on. 
183: Many, De Lecis Sacris, a. 28. 

21 Rituale Romantem (ed. 1911), tit. VO, cap, 27.) Ritus benedicend: 


novam Eeclesain, nu. 3, 1). 
22Can. IL 7. 
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of the former church, along with whatever emoluments they pos- 
sessed, to the mather church, or to a neighboring church, where 
an altar or chapel was to be erected under the same title as the 
former church, and a cross was to be erected upon the site of the 
former church.** By virtue of this decree of the Tridentine Cona- 
cil it was permitted to demolish the church entirely and sc! the 
miterial, the proceeds being used for the erection of an altar or 
chapel in the church to which the obligations and emoluments of 
the former church were transferred. 


The Sacred Congregation of the Council on several occasions in- 
sisted that the decrees of the Council of Trent be observed in tie 
reduction of churches to a secular status and purpose.** Jt insisted 
that a bishop could not thus reduce a church and transfer its ofli- 
gations to another church, unless the former church was in ruins 
and could not be repaired because of poverty.” 


"4 Sess. XXL, de ref.. c. 7: “. . . episcopi, etiam tanquam apostolicae sedis 
delegati, tratisferre possint benéfica simplicia . . . ex ecclesiis, quac vetustate. 
vel alias collapsae sint, et ob -corum inopiam nequeunt restaurari . . . in 
matrites.aut alias ecclesias jocorum corutidem-scu viciniorum arbitiia sus; 
atqire in eisdem ecclestis etigant. altaria vel capellas sub cisdem invocutianibus, 
vel in iam erecta altaria vel capellas transferant cum omnihus emolumentis ct 
onéribus prioribus ecclesiis impositis. Parochiales vero ecclesias . . . ita col 
Tapsas eefici ct instaurar} procurent ex fructibus et proventibus quibuscungue, 
da easdem erclesias quomudocunque pettinentibus. Qui si non fuerint sufli- 
cientes, omnes patronos et alios, qui fructus aliquos ex dictis ecelesiis pre 
yenientes peccipiunt, apt, in illeram defectum, parochianos omnibus remediis 
opportunis ad privdicta cogant, quacunque appellatinne, exemptione ef con- 
tradictione remota, Quod si nimia egestate omnes Jaborent, ad matrices scu 
vicinigres ecclesias transferantur, cum facultate tam dictas parochiales quam 
alias ecciesias dirutas in profands -usus non sordides, crecta tamen ibi cruce, 
convertendi.” . : 

23 Gf. S.C, Ep. et Reg., Castellaneten., 13 iun. 1589-—Fontes, a: 1426. 

2607. 5.0.C. Thetesina, (3 sept. 1631—Fontes, n. 2537; Pallotiini, Col- 
tectio omnium Canclusionum et Resolution Quae in causis propositis apud 
Sacram Congregutionem Cardinakum S. Concilii Tridentini interpretum Pro- 
diercrunt ab cjus institutions enno MDLXIV ad? MDCCCLX, distinetis titu- 
lis atphabetico ordine pet materias digestas (17 vols, Ramae: 1868-1895), v 
“ceckesia an gencre,” SH n. 6 (hereafter this work, shalt be. relerred to as 
Pallottini}; Neapelitane, 13 ian. 1646—Fontes, n. 2663. 

25 C.C. in Andries., 14 maz. 137 tees r. 2587; Pallottini, Joc. cit. 
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The Council of Trent and the decisions of the Sacred Congre- 
gation of the Council did not state whether the conversion at 2 
> uses would cause the church to become descerated. 


cd 


bot 2 


church to profar 
Since the decree of the Council permitted only that destr 
eburches be adupted for secular use, it is clear from what hus b 
stated previously that a church whose walls were destroyed torally 
or in a major part became desecrated by such destruction. Henes, 


relative to a church which aiready was destroyed, ac lease for the 
greater part, such a reduction to secular status and purpose did not 
cause the loss of consecration for a church, because this efleer was 
already produced by its destruction. The question, of course, could 
arise, naincly, whether such a reduction caused the loss of conse 
cratign for a church which was destroyed only to a minor extent. 
It seems that the conversion to profane uses performed by the au- 
thority of the bishop did cause the church to beenme deprived of 
. its consecration. Otherwise the Council of Trent would to al ap- 
.pearances bave permitted a church to be used for profane purpescs 
-when the church still retained its original consecration or blessing. 
. The Council of Trent evidently mtended that the conversion to 
‘. profane uses by the authority of the bishop woukl result in the loss 
‘of consecration aud blessing for the church. Hence a mere declara- 
tion on the part of the bishop that a church could be used for pro- 
fane purposes was sufficient for the church to lose its consecration 
or blessing.“ 
A The Provincial Council of Auch in 1851 not only permitted the 
\ bishops to convert to profane or secular uses the churches which had 
fallen into ruins and could not be repaired, but also permuticd the 
‘recently constructed churches to be reduced to secular status and 
“purpose when these were found to be useless.** 

The Councit of Trene did not prescribe any specific rite for the 
conversion of a church to secular usc, but it is evident that all sacred 


38 Cf, Many, De Locis Sacris, n. 27, 6°: Gasparri, De Ssma, Eucharistia, 
a. 184; Hinschius, System des katholischen Kisvchenvechts, IV, 331; Scherer, 


* Handbuch des Kirchearechrs, 1, 631. 


1 .289C. 107 —Acta et Decreta Sucrorum Conciliorum Recentiorum, Collectio 
-Lacensts (7 vols., Friburgi Brisgoviac: 1870-1890}, FV, 1£91 {hereafter this 
work will be referred to as Collectiv Lacensis). 
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objects were to be removed from the church hefore it was turned 
aver to profane enterprises. The TV Provincial Council of Mian, 
held in 1576, prescribed a rite to be observed. A pricst who was 
expressly delegated by the bishop for the ceremony was to pray: in 
silence before the altar. He then proceeded to remove the relics from 
the altar, and these were reverently carried in procession ft: the 
church designated by the bishop. The clergy and the people af the 
church to which the relics were to be tranaferred took part in rhe 
procession, Later the altars were removed under the directiun of 
the priest and likewise transferred to the neighboring church. Ou 
the following day the remains of those who were buricd tm the 
church were transferred to the neighboring church, and while thus 
was being done the divine office for the dead was recited. A Miss 
of Requiem was then offered for the dead in the church to which 
the hodies had been transferred. Finally a crass was erected an the 
site of the former church and thenceforth the building could be 
used for secular purposes.*” Although the observance of this rite 
was obligatory only in the Metrapolitaa Sée of Milan, it is probable 
that in other places a certain amount of ceremony was used in the 
removal and transfer of the sacred objects from one church to 
another. 
ARTICLE 2, VIOLATION OF CHURCHES 


The “violation” of a church is synonymous with the “potlutian” 
of a church, Both terms were used interchangeably throughout the 
history of the development of canon law. The terms were already 
in use before the time of the Deerctals of Gregory IX, but in that 
earlier period the violation or pollution of a church caused the church 
to become desecrated, that is, to lose its consecration. With the 
great development of the science of canon Jaw in the twelfth and 
thirteenth centucies, the term “violation of a church” Jost its former 
meaning. The Decretals of Gregory EX no Jonger considered the 
violation of a church equivalent to a toss of consecration. From 
this time forward the violation of a church was considered a moral 


*' Cone. IV Mediglunense, 20—Hardouin, X, $29. 
“Of c. 139, Excerptiones Egbertic-MPL, LXXXIX, 396; Mansi, XII, 
426; Hardouin, TE, 1974; ce. 19 and 20, D.I. de cons. 
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Te was the common opinion ameng the wathors dhat the violation 
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liberate. Hence, a church was not considered violated when a per- 
son was killed accidentally, for example, by some falling object or 
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curred after he had managed ta leave the church, the church suffered 
violation none the less, for the cause of the death was Iovally at- 
tached to the church. But if the blow was received outside of the 
church, and then the person fled into the church and tus death er 
sued therein, the church was not violated, because it + 
a death and not a homicide that had occurred in the church.” Again, 
if a person while in a church hurled a death-cealing imissilt at 
another who happened to be outside the church, it was held that a 
violation of the church had not taken place, for the reason that the 
homicide had not been perpetrated in the church. On the other 
hand, a church was considered to be violated if the person who 
threw the deadiy missile was outside of the church, but killed another 
who was inside the church. It is to be noted that hortcide actu 
ally had to be verified, that is, it was necessary that death resulted, 
otherwise che church was not violated, regardless of the seriousness 
af the inflicted blow. 

Just as homicide, or the killing of one person by another, violated 
a church, so also suicide had the same effect, provided that the per- 
son was not fully deprived of the use of his reason in the act of 
killing himself, otherwise self-inflicted death could sot be considered 
voluntary and, therefore, did not violate the church.** 


3 simpy 


B) THE SHEDDING OF HUMAN BLOOD 


That a church became violated by the shedding of human blood 
in the sacred building was implied in the letter of Pope Innocent Ift 
of which mention has already been made. The Pope spoke of the 
necessity of reconciling a church. when the infliction of wounds and 
the perpetration of homicide. had taken, placé in the. church, Pan- 
ormitanus stated that the “infliction of wounds” presupposed the 
shedding of blood.” The doctrine of Panormitanus in reality covered 


80 Barbosa, tus Ecclesiasticum Universum, lib. II, cap. 4, n. 20: Gonzalez- 
Tellez, luc. cit.; Pirhing, loc. cit. 

37 Barbosa, De Officio et Potestate “Episcopi, pars H, alleg. 28, n. 26: Gon- 
zalez-TeHez, loc. ctt,; Many, De Locts Sacris, n. 41, 4°. . 

38 Barbosa, Jus Ecclesiasticum Universtem, lib, IJ, cap. 4, nm. 17; Reiffen- 
stucl, Ins Canonicum Universum, lib. IT, tit. 40, a. 19. . 
# Inc. 4, KX, de consecratione ecclesiae vel altaris, I, 40,°n. 3, 
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the overwhelming majority of istances that could have come under 
the present heading. Conversely, however, there was common agree: 
ment ameug the authors thut the infliction ef wounds which invelved 
bloodshed caused the violation of the church in which it was per- 
petrated. 

The law regarding the violitien of a church by bloodshed was 
expreasly stated in a deeretal of Gregory IX ip 1233: "Sr ecclesia 
NOW CONSECratA CuiuScLMlyue senting Fuerit aut sanpuinis effusione 
polluta, aqua protiuus exorizaia lavetar, ne divinae Jaudis organa 
suspeaduntuy: est damen, quant citius fiert potenre consecranda. 
According to this deeretal a non-conscerated church became vio- 
lated by Ifoodshed and, therefore, a fortiori a consecrated church 
became violated jn the same miner! 

Pope Boniface VHL (1294-1303) in his decretals considered the 
violation of a church by blaedshed as being already definitely es- 
tablished in jaw at his time: “Si ecctestam pollui sanguinis aut 
seminis effusione contingat .. . " # 

Before a church became violated by the shedding of hloed it was 


- necessary that the blood be that of a human being and thar the 


cause of the bloodshed be placed unjustly. Hence Barbosa ex- 
‘plained that if the blood ef an irrational animal were shed, the 
church would not be cousidered violated, because this would not 
be an unjust shedcing of blood, since an animal cannot be a 
subject of rights gither actively or passively.7 

In order to determine whether the shedding of blood effected 
the violation of a church it was necessary to determine in law what 
vamount of bloodshed sufficed for bringing about such an effect. The 
“word effusio, as used in the Decvetals of Gregory IX and Boniface 
VII, meant « flowing of blood. Hence, the shedding of a few drops 


CO, 10, X, de consecratione ecclesiae vel altarts, WT, 40. 
41 Glossa inc. 1G, X, de consceratione eceiesiae vel ebavis, WE, 40, v. 
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non 
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420. un., de consecrativne eeclesice vel alturis, IEE, 21, in VI*, 
41 Gloss in c. un, de consecratione ecclesiae vel altazis, HI, 21, in VI°, v. 


“Sanguinis,” 
44 De Officio et Potestute Episcopi, pars Ti, alleg. 28, a. 3b; cf. Schmalz- 
‘gruéber, Tus Ecclestusticum Universum, lib. U1, tit. 40, n. 80. 


34 The Desecration and Violation of Churches 


did not suffice to bring about a violation of the church; rather. a 
considerahle flow of blood was presupposed.* 


All authors agreed that the violation of a church ensued upon 
an act which caused bloodshed if the latter constituted a gravely 
sttiful act, Pirbing adverted to the fact that the nose af a Perse 
Was very sensitive and that a slight blow on the nose could vory 
casily cause a great flow of blood. Yet, even though a large amuunt 
of blood were in this manner shed in a church as the result ot a fight 
between small boys, the church was not violated, because an act 
ot this kind was not considered gravely siuful"® Neither was a 
church violated if a parent, while rebuking a child for its mishe- 
havier, struck it and caused a large amount of hloed ta flow from 
its nese? The Sacred Congregation of the Council likewise de- 
clared that a church was not violated even though twenty-four 


dvaps of bload were shed as the result of a slight blow received upon 
the nose.4§ 


Furthermore, it was requisite that the wound which caused the 
bloodshed he inflicted deliberately (voluntarium). Hence, the shed- 
ding of blood occasioned hy accident or by one whe did not have 
the use of reason, for example, by an insane person or by one who 
was intoxicated to such an extent that he was not aware of his 
action, did not cause the church to become violated.** 


Finally, if the violation of a church was to ensuc, then the cause 
of bloodshed had to be localized within the church in the manner 
already explained under the heading of homicide. It was not neces- 
sary, however, that the blood came in contact with the church it- 
self. If the cause of the actual bloodshed was made operative on 


“5 Pirhing, fs Canonicum, lib. LI, tit. 40, n. t1; Barbosa, De Officio et 
Poicstate Episcopi, pars H, alleg. 28, n. 34; cf. glossa in ¢. un., de consecra- 
tiene geclesiae vek altarss, Ul, 24, in VIP, v. “Nota primo.” 

18 Fes Canenicum, ih. U1, tie, 49, n. 11. 

4 Bachesa, De Officio et Potestate Episcopt, pars Ul, alleg. 28, n. 36; Suarez, 
Opera Omnia, tract. de cucharistia, disp. LXXXI, sect. 4, n. 2; Rerffenstuel, 
Tus Canonicwam Universten, lib. JHE, ie. 40, n. 16. 

4850.0. in Marsorum, 18 dec. 1649-—Pallottini, v. “ecclesia in genere,” 
$ iil, n. 4. ; : 

4” Barbosa, De Oficic et Potestate Episcopi, pars II, alleg. 28, nn. 3-4. 
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thurch, then the church was vii 


a person while he was within the 
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wounded person's clothing, or that the blood was alinwed wo flow 
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whed by the 
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SI 


tinus exorcizata lavetar 
clared that a church beewne violated by the effusio semediti 


ecclesiam pollai . 2. semminis elfustone canitingat “8 Pope 


Alexander OI (1159-1181) declared chat adultery caused the church 
to become violated in which it was comnutted’ With the exception 
of the deeretal of Pope Alexander TH, which cxplicitiy stared that 
adultery violated a church, the other mo decretals did not advert 
to the possible manner in consequence af which the effasio seusliis 
violated a church. Since effusio sentinis stands as a general tern, 
in that a church became violated re- 


it seems indicated to maint: 
gardiess af the manner in which the effusio semfiis was procured 
therein. All authors insisted, of course, that the effusio had to exist 
as a voluntary act hefore the violation of a church was thereby 
effected, and that correspondingly an effusto seminis which occurced 
during sleep did not involve a violation of the church"! St was 


6° Barbosa, ibid., n. 24; Schmalzgrueber, lus Ecclesiasticum Universum, Jab. 
TT, tit. 40, n, 80, 

$10. 10, X, de consecratione ecslesiae vel aitavis, Il, 40, 
6 Clun., de consecratione ecclesiae yel altaris, H1, 21, in VI° 

§2"Significasté nobis, quendam presbyterum cum alterius coniuge instinctu 
diabalico infra ecelesiam frequenter, sicut asseris, dnrmivisse, quae utique s¢ 
et um cuidam sacerdoti hujusmodi delictum confessos fuisse, publice tibi 
in pracsentta tua 


Sy 


detexit, et hoc ipsum idem saverdos, nomen aduite 


dixit . . . Edeoque mandamus . . . ecclesiam praclibaeam per aspersionem 
aquae benedictae reconciliure prowires . . ~~ 2, 4, Ny de udulversis et stupro, 


V, £6; cf. also Augustinus, Aatiguae Decretatium Caileceieones, Comp. I, ec. 
6, de adulteriis ct stupro, V, 13; Jabé, Regesta Romanurum Pontificum, n. 


12183. 
54 Gonzalez-Tellez, Commentaria . . . it Quingue Libros Decretakum, lib. 
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generally held by the authors that for a church to become violated 
the effusio seminis had to be ilheit. Hence any sinful act such az 
fornication, adultery, sclf-pellution, sodamy, bestiality, ete. caused 
a church to become violated.* 

A church was also considered to be violated it sexual intercourse 
between a man and his wife took place in a church, for although 
such an act was licit in itself, nevertheless it was considered vhicit 
in view of the sacredness of the place in which it occurred, just as 
the execution of a capital sentence was considered unlawful if it 
was carried aut in a church.* The exchange of inarital relations 
within a church did not, however, cause the church ta become vio- 
lated under certain extreme conditions. Thus, for example, spouses 
whe because of war or other circumstances were forced to Jive in 
a church for a long period of time did not furnish cause for the 
violation of a church by their exchange of marital relations, for 
under such conditions it could in given instances be rightfully as- 
sumed that therc waa danger of incontinence, and that cheir spiritual 
welfare would have been jeopardized if the lawful acts of married 
life had been totally denied them. Therefore, just as homicide con 
mitted in self-defense did not violate a church, so neither was a 
church violated by the marital relations which were exchanged for 
the purpose of safeguarding the spiritual welfare of the spouses.” 


p) BURIAL OF 4N INFIDEL OR OF AN EXCOMMUNICATED PERSON 


Pope Innocent Tif in 1213 issued the following law: 'Coemeteria 
. in quibus excommunicatorum corpora sepeliri contingit . 


iT, tit. 40 cap. 6, n. 7; Barbosa, De Officio. et Potestate Episcopi, pars II, 
alieg. 28, n. 43; Pirhing, Tus Canonicum, lib. TH, tit, 40, n. 12; Suarez, 
Opera Omnia, tract. de eycharistia, disp. LXXXI, sect. 4, n. 3. 

“i Suarez, loc. cit.; Barbosa, tbid., n. 42; Reiffenstuel, lus Canonicum Uni- 
versum, lib. [TE tit. 40, n, 20, 

“i Barbosa, ibid, n. 47; Pitching, Ius Canonicum, lib. VEE, eit. 40, n. 12; 
Sanchez, De Matrimonio (3 vols, Venetiis: 1614), lib. IX, disp, 15, n. 7; cf. 
also glossa in c. un., de cousceratione ecclesiae vel altaris, Hi, 21, in WE", v. 
“nota olterius.”” 

57 Pishing, ibid. mn. 12; Sanchez, ibid... nJ 12; Barbosa, ibid., 0. 43; 
Schmalzgrueber, Jus Ecclesiasticum Universum, lib, II, tit, 40, a. 81; Reif- 
fenstuct, ibid,, n. 20. ‘ 
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veconcilianda sunt aspersione agynac solemmiter benedsetae, sivut in 
dedicatioubus ecclesiaviom figei consserie *  Alrhoush this deerctal 
stated only that cenwiericas were violated by the burial of excom- 

coment that cliches uso 


municated persons, authors were. 
were violated in the same manner?! 

The faithful wer: strictly forbidden to have any communication 
coammurnivaded. AIL excam- 


whatsoever with persons abo were 


municated persons were to be availed! “Phis was the anderlyiig 


reason for the prohibitiin of burying excommunicated persons with 
the faithful.” fn 14ts, however, uc the Eucumenical Council of 
Constance, Pope Martin V issued his famous constitution “dd evi- 
tanda scaudala in which it was declared that thenecforth there were 
to be avoided only those excommumerted persous against whoin 
an express judicial sentence of this kinsl hacl heen pubhyted, as 
well as those who were publicly ane expressly denounced as such, 
and those who were notarious persecuters of the clergy." After 
the publication of this constitution the more commen opinion among 


age 


authors was that a church beeame violated only when an excom- 


Municdtus vitandus was buried therein.”* 


90.7; X, de consecratione ecclestge vei uitaris, HT, 40: cf. also Augustinus, 
Antiquae Decretalium Collectivnes, Comp. IV, c. 1, de ceigbrativne divint 
officii, III, 15. 

“9 Pishing, Ius Cenonicum, iib. If, it. 40, n. 13; Gonzalez-Fellez, Com- 
mentaria 2 2 2 in Quingue Libros Decreteliim, Jib. TI], tit. 40, cap. 7, n. 8; 
Barbosa, De Officio ct Potestaie Epescopi, pars GF, allug, 25, n. 92: Reiffenstuel, 
fus Canomeum Usavevsait, $i. Ld, nt. 40, n. 21. Schinalagracber, Tus Eecte- 
siasti¢urs Cuiversicit, lib, M1, cit. 40, 1, 67. 

66“ Ouibus non cennunicavimus sivis non communicanus defunctis.”— 


Yanocent If in c. tu, X, de sepuleuris, 1d, 28. 


83") nemo dvinceps . . . tencatur abstinere, vel aliquem witare ac inter- 
dictum observare, nisi sententia vel censura huiusmodi fuerit in vel contra 
personam .. . a judice publicata vei demunciata . . . fet] si quem pro sac- 
rilegio ef manuum inieetione in clara, sententiam Jatam a canane adca 
noturie cOustiterit incidisse. . . ."-—-Mansi, KXVIL, 1192-1193: Fortes, n. 45. 
92 Barbosa, shid., no $2; Pirhiag, iled.. n. 13; Suarez, Opera Oinmaa, tract. 
de euchavistia, disp. LAXMI, sect. 4, no 9: Gonsulee Tetlez, ibid. ul 8: 
Reiffenstucl, ti:d., n. 21; Schmalzgeuebee, thid., n. 79. Gusparri (DeSstha. 
Eucharistia, n. 254) and a few others beld dat a church was violated also 
by the burial of a herctic ar schismatic, even though he was not a titandus. 
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With regard to the burial of a pagan or of an infidel there was 
na explicit legislation which declared that such burial would cause a 
church to become vinlated. All authors, however, were in agree 
ment that the violation of a church resulted from the burial of an 
infidel therein. As a basis for their contention they cited canons 
27 and 28, D. L, de cons. of the Decretum of Gratian. Thes: 
canons, as has heen noted previously, were a repetition of a simular 
decree contained in the Penitential of Theodore of Canterbury. 
These decrees, as found in Gratian, did not obtain the force of iaw, 
but merely testified to the custom of the time, which eventually 
acquired the force of universal consuetudinary law.” 


A few authors held that the burial of a catechumen violated a 
church, because such a person was not yet considered to be one of 
the faithful.“* The more common opinion, however, was that the 
bunal of a catechumen in a church did not violate it, hecause such 
a person was considered to be a Christian in the wide sense of the 
term in view of his haptism of desire. 

Authors did not agree regarding the violation of a church result- 
ing from the burial of an unbaptized infant therein, Soime of the 
canonists held that the burial in a church of unbaptized infants of 
infidel parents induced vialation, but that the burial of infants of 
Christian parents did not, since such children were not to he can- 
sidered infidels, but rather quasi-catechumens.6 The more probable. 
opinion, however, secms to have been the opinion of those authors 
who held that the burial of any unbaptized child violated a church, 
for an infant was considered to be an infidel as long as he was not 
haptized, regardless of the Christianity of his parents. At? authors 


“8 Many, De Locis Sacris, 1. 34, oe 

#1 Zoesius, Commentaria ad Decretales Gregovit IX, lib. HI, tit. 40, n. 13, 
as cited by Schmalzgrucher, ibid., n. 72- 

"3 Schmalagrucher, Mis Ecclesiasticum Untversurm, lib. IT], tit. 40, n. 72; 
Barbosa, De Officio es Patestate EBpiscopi, pars II, alleg. 28, n. 93; Many, 
De Loos Sacris, on. 34, 3°. 

Many, De Locis Sacris, n. 34, 3°; Schmalagrueber, is Ecclesiasticum 
Universtem lib, Til, tit. 40, n. 74; Gaspari, De Ssa, Eucharistia, n. 253. 

7 Sugrez, Opera Omnia, tract. de eucharistta, disp. LAXXE, sect. 4, 0, 6; 
§. Alphonsus de Ligorio, Theologia Moralis (2 vais., Augustae Taurinorum: 
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thentiaty was likey 
a church caused at most a doubtful vielution, and therefore there 
was no strict obligation of reconvifing the church? Ti a doubt of 
fact, the law is clear, but sorac facts or circtstance ; 
are doubtful. A doubt of fect arose. for cxample, when sinful acts 
‘contrary to the sixth commandment were committed in it church, 
but it was not certain that the efusio sewinis actually aecurred.”” 
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B. NOTORIETY REGARDING THE COMMITTED ACT 


A second condition that had ta be verified before a church could 
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1891), Jib, VI, n. 366; Reiiienstvel, Jus Cauen 
40, n. 21. 
88 Many, De Locis Sacas, n. 36; Gasparri, De Sovia, Excharistia, n. 246. 
89 Gasparri, lac. cit. 
70 Gasparri, Joc. cit. 
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be considered viokted was that the violutive act had to be netari- 
ous, that is, publicly known. This is evident from the decretal 
of Alexander TIT, where it was stated that the adultery which was 
committed i the church was publicly made known to the bishop 
(publice tibi detexit)* Thus a church was not considered tw he 
violated if the commission of the act was nat a matter cf putilic 
knowledge. The violation of a church was not so much a physical 
contamination of the decorum which was due to the charch, but 
rather a moral coutamination of its sacred character, that is, in the 
jJudginent of men it was considered that certain specified aces were 
not in keeping with the dignity of the sacred place, so that when 
these acts were committed it was accounted that the sanctity ef the 
church was defiled. Hence, as long as the commission of these acts 
was occult the church was not considered to be violated; but if thetc 
commission became publicly known at some fater date the church 
was considered to be violated from the time at which the fact became 
thus known.” 


GC. LOCALIZATION OF THE COMMITTED ACT IN THE CHURGH PROPER 


Finally, a third eandition which had to be verified hefore a church 
could be considered violated was that the violative act took place 
in the church proper. The term “church” was interpreted strictly. 
Hence, before the violation was considered to ensue, the violative 
act had to occur within the part of the church in which divine ser- 
vices were held. his part of the church included the apace between 
the Hoor and the ceiling and the entire space between the principal 
altar and the opposite wall. ‘This space included also all the chapels 


1. 9, X. de adulteriis et stupro, Vv; 16." ; 

72 Of. glossa in c. un., de consecratione ecclesiae vel iteais; SII, 21, in 
VIP, vo “poflui”; Barbosa, De Officta ct Porestate Episcopi, pars II, alleg. 28, 
n. 37; Suarez, Opera Ovinia, tract. de eutcharistia, disp. LXXXI, sect. 4, 0. 4; 
Pirhing, Jus Canenicum, lib. JU, tit. 40, mn. 12; Schmalegrueber, Jus Ecctesias- 
tictam Universum, lib. WI, tit. 40, n. 32; Reificnstucl, Ins Cenonteum Une 
verston, lib. UL, tit. 40, pn. 22; Cone. Coloniense I (anno 1536), pars [X, ¢. 
18: “Non tamen o:nis pollutie banc reconciliationem requirit, sed tantum 
publica vel pee rei evidentiam, vel saltere per farram. Quod si oceulta sit 
cantaminatio . . . retiea reconciliatinunis in occultis non habet locum™— 
Hardouin, £X, 2027. , 
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that were erected within the shove-mentioned arca™™ Thus any 
rooms which perhaps existed bomwecen the ccihnp anc the raof were 
net considered part of the church. Neither was the sacristy, yestir 
bule or portico, tower, or any adyicent ruem cansidercd to be part 
of the church, because none of these were destined to previde spice 
* Henec, if any of the violative 


for the conduct of divine worship. 
acts were committed in these places, the church was not censicered 
violated, 

A church basement containing chapels was considered part of the 
church, provided that access ta the basemene was had directly from 
the interior of the church preper. Such a biscment consequently 
shared the consecration or the blessioy of the chureh itself. 'Phere- 
fore, 1f one of the abovementioned acts tonk place in this basemene, 
the church was considered violated. However, if access to such a 
basement was had only from the street or from some part of che 
building which did not constitute the church proper, then the base- 
ment demanded its blessing or consecration us something distinct 
fram the blessing or the consecration of the church. Thus there were 
constituted two distinet units; a violation of the one did nat at all 
‘invalve that of the other.** 

if the basement served as a burial place and had direct com- 
munication with and access to the interior of the church, then it 
was considered as one with the church. Therefore any viulative 
act which occurred in such a basement entailed for the church the 
same consequences that it entarled for the basement. However, if 
access to the basemcut was provided by a means ether than « direct 


passage from the interior of the church, then the church was not 
affected by the consequences follawing upon the commission of the 
vidlative acts in the basement."? But if the church was violated, 
then the basement which served as a burial place was also violated, 
because a cemetery adjacent to a church shared in the violation of 
the church itself.7? 


78 Pirhing, Ius Canonicum, lib. IIT, tit. 40, n. 16, Sanchez, De Metrimoniv, 
lib. IX, disp. 14, n. 25. 

74 Pirhing, loc. cit.; Sanchez, ibid. na, 26, 28-31, 

75 Many, De Locis Sacris, n. 38, 3°. 


78 Many, loc. cit. 
77"Si ecclesiam pollui sanguinis aut seminis effusione contingat, ipsius 
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ARTICLE 3. ConsuQuzNnces OF THs VIOLATION oF CrruRcues 

The decretals of Greeory IX expressly declured that a violated 
church was to be reconciled immediately, lest. divine services should 
have to be discontinued.”® Boniface VIII decreed that the violatinns 
of a church ettected the violation of its adjaccnt cemetery ard tht 
no ene was to be buried ia the cemetery until the church was reccn- 
ciled together with the cemetery.”? It followed, then, that burial 
fn a violated church was likewise prohtbited until after the recon 
ciliation of the church had taken place. It is evident fram these 
two decretals that the violation of a church produced a thrececfok! 
effect: 1. all divine services had to cease; 2. the burial of the deact 
was prohihired; 3. it became necessary ta reconcile the church 
Concerning the secand effect no further explanation is required, 
for the meaning of the decretal is quite clear. 

The enjoined cessation of divine services in the violated church 
implied primarily the prohibition to celebrate Mass therein. But 
it also entatled the prohibition of the recitation of the canonical 
hours in choir, the proscription of public sacred processions and the 
disallowance of all ather liturgical functions. A cleric who con- 
trary to this insunction nevertheless presumptuously officiated in a 
violated church, and thus laid himself open to serious guilt, did 
not, however, incur the stigma of irregularity. 

When the violation of a church occurred during the celebration 
of Mass before the Canon had begun, the Mass had to be discon- 
tinued immediately; if the violation occurred during the Canon of 


cocineterium si contiguum sit eidem, censetur esse pollutum, . . Non sic qua- 
que in casu ecunverso sentimus, ut videlicet polluto coemeterio, quamvis eccle- 
slag contizuo, debct ecclesia reputari polluta, ne minus dignum mutus, aut 
accessorium principale ad se trahere videatur."~-C. un., de consecratione 
ecclzsiae vel altars, HY, 21, in VIP. CF. also Pithing, fs Canonictan, lib, 
lil, tie, 40, n. 16: Sanchez, De Matrimonio, lib. IX, disp. 15, n. 27. 

SC, 10, X, de consccratione veclesiae vsh altaris, TH, 40. 

Cun, de cousecratione e¢ctesige vel altaris, UJ, 21, in VIP. 

20s, gui in ecclesia... polluta . . . scienter . .. celehrare praesumit, 
licet in hoe temeraiie ugat, irregulartatts tamen, quium id non sit expressum 
in jure, lagueum non incuerte’---C, 18, de sentencia excommunicationis, sus: 
benstouis et interdict, V, 11, in VIP, Cf, alsa Barbosa, Ins Ecelesiasticum 
Universum, lth, II, cap. 4, n. 33. 
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church waa made fie austin for diving services, was to be poeformed 
as soon as possible.’ Prior to the reconeiliagion of a church which 
had become violated by the buriet of an infidel, or of att excom- 
municatus vitandus, it wae necessary to remove the body from the 
church only if it could be distinguished fram the other remains of 
the faithful whose bodies kkewise lav buried in the church, other- 


41 Missale Romantm, ul. de defectibus in celebrations aisserum eccuryert- 
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wise there wautd have been present the imminent danger of re 
moving one of the bodies of the faithful, which of course would 
have implied an unjust procedure@ The reconciliation was ta be 
performed by sprinkling the walls of the church with holy waters? 
The Sacred Congregation of Rites declared that a violated church 
was not reconciled by the celebration of Mass thercin; it was in be 
reconciled by the prescribed form as given in the liturgical Looks." 


ARNCLE 4, MbsISTER OF RECONCILIATION 
A, Consecrated Churches 
The reconciliation of a consecrated church was reserved to the 
loci#l bishop. The local bishop could for the reconciliation of can- 
secrated churches in his own territory grant permission to any other 
bishop. Such permission, however, could not be granted to a simple 
priest. These liws were given in the decretal of Gregory 1X: 


“Aqua per episcopum benedicta ecclesiam ceconciliari 
posse per alium episcopum non negamus,. per sacerdotes 
hoc fieri de cetero ptohikentes, non obstante consuctudine 
provinciae Bracharensis, quae dicenda est potius corruptela; 
quia, licet episcopus committere yaleat quae iurisdictionis 
existunt, quae ordinis tamen episcopalis sunt non potest 
inferioris gradus clericis demandare. Quod autem man- 
dantibus episcopis super reconciliatione factum est hacterus 
per eosdem, misericorditer toleramus.” - 


The Pope condemned the practice of some bishops who delegated 
simple priests to reconcile consecrated churches. In not demanding 
that such churches should be reconciled again it seems that the Pape 
validated the. reconctiatton which had been invalid from the be- 
ginning.” Gasparni,”? in commenting upon this decretal of Gregory 
IX, adverted to the fact that the Pope, as‘ the supreme legislator of 


80 Cf. ¢. 12, X, de seputturis, tl, 28. 

8&7 CE, cc. 4, 7, 9, LO, X, de consecration ecclesize vel altaris, HE, 40, 

®819 aup, 1634, Oppiden., ad Il— Deer. Auth. n. 611; Coll. S.C. de 
Prep. Fide (ed. 1907}, n. 78, 


49 CG, 9, X, de consecratione ecclesiag vel altaris, TEL, 40. 

90 Of, glossa in c. 9, °X, de consecratione ecclesiae vel altavis, FEE, 40, v. 
“coleramus.”” 

93 De Soma. Bucharistia, n. 254. 
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cedlesiastical law, could grant a santio for an invalid reconciliation 
of a chureh, whereby the invalid recoaciliation would he considered 
valid. 

The Sacred Congrezation of Rites refused to grant faculties for 
simple priests to reconcile consecrated churches. Jt declared thac the 
reconcitiation of consecrated churches should be performed hy an- 
other bishop when the local bishop was absent ov fmpeded fram 
performing the rite"? During the vacancy of a see the chapter or 
vicar capitular (diocesan censultors or dincesun administrator in 
this country} could give permissien to a bishop of another diocese 
to reconcile a consecrated church, because these persons have the 
power of jurisdiction when a see heenmes vacant. A bishop could 
reconcile a church in a diocese in whick he had no jurisdiction, be- 
cause he hac the required power of orders, The revouciliation was 
valid but illicit if he cid ant have the permission of the local bishap.” 

The Roman Pontiff couid delegate a simpie priest to reconcile a 
consecrated church. This privilege was granted only in particular 
cases. In 1313 Pope Clement V granted ta the Archbishop of Can- 
terbury for a period of three years a privilege by virtue of which 
simple priests could be delegated by him to reconcile consecrated 
churches. Tt was required that the pricsts should use water which 
was blessed by the Archbishop of Canterbury or by some other 
bishop.** 

In 1761 the cathedral chapter of the archdiocese of Salamanca 
wrote to the Sacred Congregation of Rites, explaining that the Ca- 
thedral church, and other churches which beloaged ta the University 
_ of that city, were often violated because of fights which arose among 
the students. 1t was asked that the faculty to reconcile the churches 
he granted to ecclesiastical dignitaries, because the see might he 
vacant, or the bishap might be absent and no other bishop might 
be available for a long time. Masses and other sacred functions 
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would have to be discontinucd for a long time to the great detri- 
ment of the students. Pope Clement NUIf granted the following 
privilege through the Sacred Congregation of Rites: During the 
vacancy of the sce, if no other bishop is in the diveese or nearby. 
the Vicar capitular is permitted to reconcile the churches, providesi 
that he uses water which has been solemnly blessed by a rneighhar- 
ing bishop; if the bishop is impeded either through stckuwss ac hy 
his abscuce from the dincese, the first dignitary of the chapter can 
reconcile the churches, provided thac he has the written permission 
from the local bishop and uses the water blessed by a bishap."® The 
water which was to be used in reconciling consecrated churches 
hac to be solemnly blessed by a bishop. To the water which was 
to be solemnity blessed there had to be added a small admixture of 
salt, ashes and wine. The mingling of these clements with the water 
was to he accomplished with the properly called for liturgicel 
prayers."? 

Pope Leo X, by virtue of the brief “Religionis suadet™ (3 febr. 
1515). granted to the major superiors of the Order of Friars Minor 
the privilege of reconciling their own churches. The privilege also 
granted the faculty of solemnly blessing the water, particularly when 
the churches were located in remote places, from which it was neces’ 
sary to travel more than forty milés in order to reach the bishop."* 
By virtue of the communication of privileges other Regular major 
superiors enjoycd the same privilege.” 

B. Blessed Churches 
A decretal of Gregory EX stated: “Si ecclesia non consecrata . . . 
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9 Many, De Lociy Saerits, a. £2, 1%, dj VWermeersch, art. IV, “De conse: 
cratione, benedicetone ct seconetliatione Ecclesiae religiosorum”—Periodica, 
If (1911), 192-199, 


“TI 


Prom Beervhtls of Cervuery EA fo tite Cade 4 


sie Ape 
i livetay aw = The 


fuertt ..- polluca, agi pratiiug exon ci 


glossa interpreted this deereta! az thet a don-consearateal 


church could’ be recoucrixd ya through the uae af 
ordinary holy water. Tis reasrin 


Pope had intended that a mearcansessied cnuty 


tion wus thar uF the 


Th sheulel he recta 
ciled by a bishap he weuld dvive cayeres wed Ge 
Pope Benedioy SIV aos other canaiisls pvibitainesd that + sine 


fo Dean the pishop ii urder 


pricat did rot have ta cheitia dy 
to reconcile an uucanscerated chur. 2 “Phe Roman iit 


wit, DOW 


ever, stuted cxpticithy thas a chusen nor bee on 
could be reconciled by a priest who was deh 
The reason for the dilfere 
the Ritual lies, persis, i dhe Fact taal, i it declaration of the 
ted thar the 
scp 


ius 


eoied by the bishep. 


af apicion: feteveen the authes and 


Sacred Cunercyation oF Rites in Pais, ie was 
reconciliation of a charch could be curmunitted to a 


_ that a priest could reconeiic a church which was oniy Is 
“not consecrated. The question was fnelly scetled by t! 
Congregation of Rites i 1904, whe it deviared thir « 
could act by his own pewer reconcile a blesscd ceurch, but only 


by the delegation of the bishap.** 


SUMMARY AND CONCLUSIONS 


The following items seek to see dewn in a sumimaty snanner the 
conclusians that have been reached in the preceding iisiarical study 
of the desecration and violation of churches. 


OO, 10, X, dz cotiseercrivne erciesiae vel altaris, TY, 40 
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ava Tit, VIH, cap. 28, Rites reconcifiaudi ecclesiam wioletuim si nendun 
erat ab episcapa covsecrata, 1, I. 

M4 Caumeracen., 9 feb. 16N8-- Deer, Auth. n. 246 

8 Nolane, & julii i94—Derr, Auth, 9. 3091; Coll, S.C. de Prop. Fide 
(ed. $907), ». 2200; Avalecta Ecclesiusuice, XU (3904), 353. 
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1. Up to the time of Gratian there was no clear distinction mady 
between the concepts of desecration and vindetion relative to 
churches. Churches lost their consecration: a) when they were 
completely destroyed; b) when the principal altar was destroyed or 
removed from the church; c} when bloodshed, homicide and effusiv 
semims occurred in the church. The burial of an infidel in a charch 
did not cause desecration, but it seems that a church was considered 
violated, although this was not expressly so stated in the Tiny, 

2. A clear distinction between the desecration and vigdution of 
churches first came into use with the Decretals of Gregory [X. 

3, The complete destruction of a church caused the loss of con: 
secration. 

4. The destruction of a major part of the walls desecrated a 
church. 

§. The opinion of the authors that desecration resulted from 
the destruction of a major part of the plaster of the walls was de- 
clared untenable by the Sacted Congregation of Rites in 1896. 

6. Desecration of a church tock place when it was converted to 
profane -uses by the authority of the bishop as authorized first by 
the Council of Trent. : 

7. Violation of churches resulted only from natatious homicide, 
bloodshed, effusio seminis and the burial of a pagan or of an ex- 
communticatus vitandus in a church. 

8. Divine services were forbidden in a violated church until the 
rite of rcconcitiation was performed. 

9. The minister of the reconciling of a consecrated church was 
the hishop. ; 

10. Simple priests could not validly reconcile consecrated churches 
except by express delegation from the Holy See, 

ti. Simple priests could licitly reconctle blessed churches only by 
express delegation of the bishop. 


PART II 
COMMENTARY 


Graptrr 1V 
DESECRATION OF CHURCHES 


The desecration of a church, as his already been peited out in 
the introductign to this work, may be defined as the Jess of iss con- 
secration or hlessing. Canon 1170 ef the prescnt Cade of Canon 
Law provides: 


Consecrationem vel benedictionem ecclesia non amit- 
tit, nisi fota destructa fuerit, vel maior parietum pars 
corruerit, vel in usus profanos ab Ordinario loci re- 
dacta sit. ad nerman can. !187. 


Prior to the Code some authors distinguished between the dese- 
"eration of a consecrated church and the desecration of a blessed 
* church. They maintained that the blessing of a church adhered to 
- ite floor (pavimento}, while the consecration of a church adhered to 
its walls. Consequently, according to their manner of theorizing, a 
consecrated church became desecrated whet it was totally destroyed 
or when the greater part of the walls was destroyed; whereas, a 
blessed church did not become desecrated even though all of its 
walls were demolished in their entirety, provided the floar or the 
pavement was not destroyed.t 


This opinion is no fonger cenable, however, in view of the ward- 
‘ing of the Code which rules that a church does not lose its con- 
- secration or blessing unless it ts totally destroyed, or unless the 
greater part of its walls ts destroyed or collapses. The law ex- 


1Schmalzgrueher, lus Ecclesiastiaun Uaiuerstean, Uh. LE, tit, 40, nm. 16; ef. 
also D’Annibale, Summula Theologia Moralis (5 ed., 3 vols, Romac: 1908), 
WT, no. 9 ¢henceforth this work will be referred Lo as Theo, Mov.); Suarex, 
. Opera Omnia, tract. de eucharisne, disp. LXXXI, sect. IV, n. 7: Sanchez, 
De Matrimonio, lib. IX, disp. XV, n. 37; A. Ff. Schulte, Benedicenda, p. 87, 
‘footnote, n. 7. 
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plicitiy mentions the destruction of the walls as the Factor clfecting 
the desecration of a church, but it is silent with regard te the Foor 
thus indicating that the destraction of the latter does not sfeet the 
desecration of a church. 

{it is to be borne in mind that throughout the entire tre: 
Code on the desceration of a church the term “desecralian” cs 
used with reference bath to conscerated and blessed churches, This 
is evideut fron the definition of the term itself and alse from 
wording of canon 1176, which applies one and the suc rule tt 


atigd in thy 


bath consecrated and blessed churches. 
The Code lists three causes which bring about the desc 
a church: 1. the cual destruction of a church; 2. the collapse vr 


stra ng 


destruction of the greater part of the walls of a church; 3. the 
reduction of a church to secular status and purpase by the antherity 
of the lasal ordinary, according to the norms given in canon L187. 
The use of the word “wisi” indicates that the three causes enumer- 
ated canstitute an exhausive hist, that is, the desecration of a church 
cannot be effected hy any cause unless it.is one of the three men- 
tioned in the law. Each of these causes will be discussed under 
separate headings. 

Canon 11468, §1, provides that every consecrated or blessed 
church must have jts own title, which cannot be changed after the 
dedication of the church. When a church loses its consecration or 
blessing, however, as the result of any of the three causes men- 
tioned in canon 1170, the title is alsa lost. Therefore, in the re- 
dedication of a desecrated church a new title may he given to the 
church? but the Sacred Congregation of Rites deems it more fitting 
that the original title he kept or, at most, that a new tithe be added 
to the old one.t 


Articee TE Tots, Destruction 


The Cade of Canon Law provides that a church becomes de- 
sccrated when ir is totally destroyed,? and, consequently, when such 


“Many, De Lecis Sacris, n, 22, 2°. 

8S.R.G., Mevtsang, 29 mar. 1760—Decr. Auth. 0. 2453. . 
t$.RAC., Isclana, 16 jan. 1885, ad 1---Decy. Auth., a. 3625. - 
aCf. can, 1170. ; ‘ 


again prior to the esc 
fines, far such sn recone tre 
church." This ruling of the Cade j 


documentary evidence citing Is. 
that illustrates the thew eaisliis 
which were rebutit after they lou! 


With regard to the desecre 
total destruction, ane miey ; 
What amount of destructi 
considered total iu the cia Ls 
ing of the term “total desduccen” 
molition of the eatire building 
The Sacred Cougrezation of R i 
declared that a newly reconstrnetc’ 
even though it was built upon ihe sig sf en old caureh ve 


koasnal ia anemarst 


sha dana whercin it was 


ty liad to he enasceratedd 


vil had 
previously fallen completely inte ruins” 

There is a further possibility: that a church may become de 
to. such an extent that onty oue wall or several small portions of 


fet 7 ' } “ 
J "the walls will remain standing, as may happen, for exunple, as the 


‘tresult of an earthquake, or as the 
in time of war. The concussion brenglir 


sult oF bomby 


tioned factors may well cause the remaining 
structurally, so that they can not be uacxl with any degree of satiny 
he in the reconstruction of the church. Je may he acceptcd generally 
then that the term “total destruction includes oae cailupse or ge- 
*: molition of a church, ever though som: portions af the wills remain 
iS standing, but must be torn dawn because of their weakennd con- 
Ho"! dition. 
"Augustine maintains that “it would be cquat tw eatice destruction 


€Gan, 1165, §1; 


cf. Wernz, Ins Dez {; 1 44t: De Angelis, Praclee- 
Go Mtb. TH, at. 40. 4: Ora a, De Leets 


* giones Inrts Canon 
Sacris, 2. 26, 4". 
; TGP. De Raziére, Liber Dinrauy. nv. XNVIE av 
“ef, also supra, p. 12, 

! §SR.C., Caesaruugustens, 31 sug. 1872, ad d--ecr. Auta, n. 3269: 
Gardellini, Becr, Auth., n. 5508, 


at Tampostbus 


XXVIII. pp. 73 and 4; 
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if the whole wall, apse and roof had been removed."* In support 
of his apinion he refers to a decision of the Sacred Congregation 
of Rites in which it was stated that a church whose wall, apse and 
rocf had been destroyed had to be consecrated after the necessary 
repairs were made."? It cannot be inferred on the basis of thar de- 
cision, however, that the destruction of one wall, che apse and the 
roof can be considered the equivalent of a total destruction, fir it 
is evident fram the facts presented in the case that the remaining 
walls were net tarn dawn and subsequently reconstructed, but chat 
only the deficsent parts were rebuilt. The fact that the Sacred Con- 
vregation insisted upon the reconsecration of the church proves 
beyond doubt that the consecration of the church was lost. This 
result was effected not by the total destruction of the church, hut 
tather by the destruction of the major part of the walls, which is 
another cause that produces desecration, as will be explained in the 
following article. 

When a church is totally destrcyed by a fortuitous occurrence of 
circumstances, such as fire, earthquake, bombardment, etc., or when 
a clurch is deliberately razed with the intention of rebuilding it, 
the consecration or blessing is lost by such a destruction. If the 
destroyed church were later rebuilt from the same material that 
had been used in its original construction, it would be necessary 
ta consecrate or bless the church again, because the restored build- 
ing docs not retain the consecration or blessing of the former build- 
ing. Desecration results when the church ceases to he a building, and 
although the same matectals were used to reconstruct the church in 
its original farm, it cin no longer be said to be the same building, 
but rather it is an entirely new building? Hence such a recon- 
structed building must be consecrated or blessed in the same manner 
as a new church. 


0A Commentary on the New Cede of Canon Law, VI, 32. 

1 Aupustine, ibid., fnotaate, n. 61. 

US RCL, Aretina, 4 sept. £879, ad W—Decr. Auch. n. 3372; Gardellini. 
Decry. Auth., n. 4632. 

2 Reiffcnstucl, Tus Cartenicum Universum, jib. HI, tit. 40, n. 11; Schmalz: 
grucber, lus Eeclesiasticum Universtem, tb. I, tir. 40, n. 25, Barhosa, De 
Officio «t Potestate Episcopi, pars H, alleg. 27, mn. 1%; Ferraris, Prompta 
Bibliotheca, v. “eeclesia,” art. 4, mm. 19, 
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Desecration af Ciaurehes 


-- Articte I. Dresrrucrion of ‘rue Majgon Parr ov ran WaLis 


ration of a church, 


The second cause which hrings ahout the des 
according to canon t170, ts the destruction of the major part of 
its walls. In determining the desecration of a church as resulting 
from the destruction of the walls ane must 
the quantity destroyed rather than to the relative position of the 
destroyed parts of the walls. The front of the church, iz, the apse, 
sanctuary, and altars, is decmed tu he the principal part of the 
building. The desecration of a church, however, fs not determined 
by the importance of the part of the church w at laut 
rather by the amount of the arca of the destrayed walls. Baie the 
ruclion of the wreater part of the 


fo censideratiun to 


1s dissteay 


iaw specifically menttons the ce 

walls as being required two cause the ¢ 

culeations must be made mathematically. The principle, there- 
» fore, which must be applied in determining tie descnudon al a 
church is that the destruction or collapss of the slightest amount 
greater than one half of the total arca of the walls of the church 
would cause the church to fose its consecration or blessing. Thus the 
- destruction of any small portion of the walls does not canse a church 
to become desecrated. The Sacred Congregation of Rites has de- 
-clared on several occasions that a church did not have tn be recon: 
vsecrated when the destroyed part of the wall was comparatively 
’ smaller than the part which etill remained standing.* 


feratipa af it church, the col- 


Tt is to be noted further that in order to consider a church de- 
_ secrated because of the destruction of its walls, the collapse af the 
‘,.major part of the wally must occur at one time; ac if several small 


: 18 Barin, “Commentutium ad Canones luris Canonici sacram Liturgiem 
Spectantes'"—Hphemerides Liturg:cue, XXXVIL (1924), 231 (hencclorth 
this article will be veferted to as “Cosmengarivua}; Coronata, Pasedeetioues 
furis Canonici ($ vols. Taurini {ltaha); ex Oficina Libraria Marivtté, Vol. 
II, 2. ed., De Rebus, 1939}, mn. 741, bh 

$.R.G., Marianopohtena. 20 feb. 1874-—Deer. Auth. 9. 3226: Gascletling, 

° | Deer, Auth. n. 5978; Cott. S.C. de Prop. Fide (ed. 1907), ». i401: SEC, 

_Marianopotitans, 11 mar. 1871---Becr, Auth. n. 3240: Call, S.C. de Prop. 

. Fide (ed. 1907), n. 1367; SRG, Baremenen., 16 ian, 1886, ad [--Decr. 
Auth. n, 3651; Gardellini, Deer. Auth. 9, 3959. 
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portions of the walls, which when added together would amount 
ta a greater part ot the walls, were to collapse at various intervals 
of time, it would be requisite that the successive destruction occur 
before the preceding destroyed part was rebuilt; otherwise, onty a 
smaller section of the wails would be in the state of ruins at aac 
given petiod of time and this would not he sufficient ta cause the 
church to becoree desecrated! 


It is the common opimon ameng authors that a church does not 
lose its consecration or blessing when smail portions of its wails 
are destroyed at various times and are immediately rehuilt, even 
though this is done with the intention of rebuilding the cntirs 
church, provided that at no one ume the destroyed portion con- 
sists of the mitjor part of the building.' As long as the greater part ov 
the building remains stunding, a church retains its consecration or 
blessing; the smail reconstructed portion of the building need nut 
he consecrated or blessed, because it automatically acquires that 
status by its addition to that part of the building which retains its 
consceration or blessing, according to the principle: Accessorium 
Naluram sequi congruit princtpalis.¥ 


When a church is enlarged as the result of one operation, in 
length, breadth or height, it loses its consecration or blessing if the 
new part is larger than the original building’ If, however, a church 
is enlarged by numerous small additions made successively and at 


18 Bacin, “Commentatium”-—Ephemerides Liturgicae, XXXVIIT (1924), 
234: Coronata, Insritusiones furis Canonic, n. 744, hb. 

18 Be Meester, Juris Canonicé et Juns Cangnica-Civilis Compendium (nova 
ed, 3 vols. in 4, Brugis: Desckée de Brouwer ect Si., 1921-1928), n. biaa, 1°, 
a (hereafter this work shall be referred to as Compendium); Caronata, De 
Loc et Temporibus Suerns, n. 26, 2°, b; Gasparri, De Ssma. Eucharistia, 2. 
181i; Many, De Locis Sacris, a. 27, 4°; Reifenstucl, Ius Canouicum Unrver: 
sum, lib, FUL, tic. 40, n. 12; Schmalzgrueber, us Ecclesiasticum Lniversum, lib. 
LL, tit. 40, a. 28. 

1 Reg, 42, R. fin VIP; ch also Coronata, Dz Locis et Temporibus Sacrs, 
n, 26, 2°, b. 

18 De Meester, Cumpendium, n. 1131, 1°, b; Pirhing, lus Canmonicum, jib. 
IL, tit. 40, n. 9; Reifenstual, lus Cananicum: Universem, fib. LE, tie, 40, 0. 14; 
SchmualsgrucherIus Ecclesiasticum Universtm, hib. I, cit. 40, a. 29, Consul 
tation HI, n, 2--Nouvelle Revue Theéalogigue, XII (1881), 322, 
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diverse times, it does not fase its consecration cx blessing even theugh 
eventually the church is entircly rehuiit avd enlarged so consider 
ably thac all vestiges of the walls of the original buikdiag are com 
pletely destroyed and removed.” 

Prior to the Code it was the more common opinion among the 
canonists that a church became <lesccrated when the plaster chat 
covered the surface of the interior of dw walls was removed ar 
destroyed either totally or to a major degree, cven if the watls 
themselves did not collapse. The gre-Code canonists contonded that, 
since the surface of the walls was anointed with chrism at the thug 
of the consecration ef a church, the consecration was lost with the 
destruction or removal of the plaster." In view of the recent de- 
cisions of the Sacred Congregation of Rites on the mutter this 
epinion can no longer be held. It must now he mauntained that 
if the interior is renovated and all ef the plaster js removed and 

- the walis are recovered with plaster ar other material, the church 
: does not necd a new consecration or blessings, far the entire wall, nor 
‘merely the surface, is consecrated or blessect. 

"The Sacred Congregation of Rites has always insisted mits 
“decrees that the crosses, when removed from the walls, must be re- 
‘placed as evidence of the consecration of a church. The strictly 


19S, R. C., Caesaraugustana, 31 aug. 3992, ad H—Decr. Auth. n. 3269; 
‘ef. also S$. R.C., Burvcinonen,, $6 ian. 1886, ad 11—Decr hk, 2, 3691, De 
“Meester, Joc. cit.; Ayrinhac, Administrative Legislation, p. 19; Augustine, A 
Commentary, VI, 33. 
#0 Benedictus KIV, ep. “Iam inde, 12 maii 1754, §'7—-Fontes, n. 440; 
- Pithing, Jus Canonicum, fib, IIT, tit. 40, a. 8; Reiffenstuel, Ins Cunonicun 
 Dniversum, lib. TL, tit. 40, mn. 23: Schtnalzgrueber, Tes Ecclestasticum Univ- 
sum, lib. EIT, tic, 40, n. 23; Hinschius, System des katholischen Kirckenrechts, 
“WV, p. 331; Scherer, Handbuch des Kirchenurechis, TI, 631. 
- 8266. §. RL, Senien. et Modrussen.. 4 mait 1882-—Decr, Auth. nu. 4545: 
Le Canoniste Contemporain, XVUL (1895), 239, § RO. Tridentina, 11 
jan. 1894—ASS, XXVIE (1894-95). 439, AER, XIF (189%), 344: Aaalecta 
Eechesiastica, UT (1895), 27; S. R. C., Deeretzom, 19 mail 1896, dubium IE--- 
Decry, Auth., n. 3907; Coll. S. ©. de Proj, Fide (ed, 1907), n. 2932: Analects 
Ecclesiastica, EV (4396), 343; Coellationes Biugenses, 1 (1896), 563-964; S. 
R. C., Nicoteven. et Tropien., 9 aug. £897, ad L--Decr, Auth. a. 3962; Le 
‘Canoniste Contemporain, XX (1897), 710. 
228 R, C., Tentuen., 18 feb, 1696—Deer. Auth., n. 1939: Senien. et Mod- 
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liturgical prescriptions of those decrees, though not expe 


ferred to in the Code, remain in force in virtue of the general nor 
given in canon 27° 


ArTICUE TH. Repuction to Secular Status anp Perr 


That the Holy See is opposed to the reduction of churvhes 
secular uses ts evident from fhe prescriptions af canon biot, § = 
whereby che local ordinary is forbidden to give his consent io the 
crection of a church, or, if ic already is built, to its consecritien ot 
blessing, when it can prudently he foreseen that in the course of 
time it will be used for secular purposes. 


Occasionally i€ oscy hap 
pen that unicreseen circumstances will necessitate the reduction of 
a church to a secular status and purpose. According: te) canon 1170 
a church loses its consecration or bic 


ng when ¢the loca! ardiiry 
reduces a church to secular uses in accordance with the norms given in 
canon 1187, which rules: 


Si qua ecclesia nutlo mode ad cultum divinum ad- 
hiberi possit et omnes aditus interclusi sint ad eam 
reficiendarm, in usum profanum non sordidum ab 
Ordinario loci redigi potest. et onera cum reditibus 
titulusque paroeciae, si ecclesia sit paroecialis, in 
aliam ecclesiam ab eodem Ordinario transferantur. 


In any attempt to explain the ruling of this law it is advisable to 
repeat in full the decree of tle Council of Treat, upon which the 


present law is based, and to compare the present with the older 
legistation. 


Quum illud quoque valde curandum sit, ne ca, quae sacris 
nunisteriis dicata sunt, temporum iniuria absulescant et 


russer., 4 mai? 1882—Decr. Auth.. n. 3449; Nitvien., 13 iulii 1833, ad li— 
Decr, Auth. n. 3584: Bavcinonen.. 16 tan. 1886—Deer. Auth., n. 3651. 

24 Codex, plerumque, nihil decernit de citibus ce cacremoniis guts lilurgici 
libri, ab Ecclesta Latina probati, servandas praccipiunt in celebtatione sacro- 
sancti Missae sacrificii, im administratione Sacramentorum et Sacramentalium 
aliisque sactis pecagendis. Quarc umines liturgicae ieges vim sum retinenc, 


nisi caruin akqua in Codice expresse corrigatur (Italics inserted by the present 
writer), 
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Canon 1170 states expheitl: deat a church loses ils conses 
or Blessing when it 1s converted to scculir ase by the authority of 
the lwcal arcdinary. The Council of Treat, although tt peroiitced a 


church to be converted to seca purp. didi nat state whether 


? a, 

such conversion cansecd the deseeraétion of the church. The pre- 
Cade authors, howe 7 
was effected as the result of its conversion by the 


4 
aa 


Fa church 


¥, medotained that ti wcralios 


uses. That opinion seems to he implied in the Tridentine deerce, 
for it would be repugnant to the sicred character of the church to 
“permit it to be used for non-redizious purpeses whea it was still 
dedicated to God exclusively for religious worship. The use ef a 
‘church for secular purpos furthermore, weskd be oa violation af 


the legal principle of Bur 


ace VILL: Scanel Dea dicatiuim, non est 


24 Sess, XX, de ref. c. 7. 

3 Hinschius, System des Ratholrschen Kirchenrechts, FV, 43 Scherer, 
. Handbuch des Kirchenrechts, H, 630: Many, De Locis Sacris, n. 27, 6°; Gas- 
‘:pard, De Ssme, Eucharistia, 1, n. 2184. 
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ad usus humanos ultertus transferendum, untess the sacred char- 
acter, which was given to a church at the time of its dedication, 
was remaved prior to its conversion to secular purposes. 

With regard to the person who may permit a church to be con: 
verted to secular uses, the Council of Trent granted this power to 
bishops. Canon 1187 grants the same power to the focal ordinary. 
The focal ordinary is to be here understood according to the mean 
ing indicated in canon 198, that (s, within their respective terri- 
tories the residential bishop, abbot and prelate nullins, and thetr 
vicars general, the Apostolic administrator, Apostolic vicar and pre- 
fect, as well as those who during the vacancy of the ahove offices 
succeed in the government of the respective territories according to 
the provisions of law. Hence, exempt major religious superivrs 
cannot grant permission to convert a church to secular uses, even 
though the church is subject to the religious community, because such 
religious superiars are not classified under the heading of local 
ordinaries according to canon 198, §2.% Nor does it scem probable 
that the vicar general can without a special mandate grant permis: 
sion’ to reduce a church to secular purposes,** even though he is a 
local ordinary. Canon 1162, § 1, states that the written consent of 
the local ordinary must be obtained hefore a new church may be 
erected, but the vicar general cannot give such a consent without a 
special mandate. Therefore, since the local ordinary, with the cx- 
ception of the vicar general, is the sole judge in determining the 
necessity or advisability of building a new church, by analogy with 
canon 1262, § 1, he should also be the sole judge with regard to deter- 
mining the existence of the causes which justify the reduction of a 
church to secular uses.” 


26 Reg. 51, R. J, in VI". 

2? Cappello, without stating on what grounds he makes his assertion, claims 
that if a church is only blessed the exempt major religious superior, if he 
blessed it personally or through a delegate, can reduce it to secular uses — 
Tractatus Canentco-Moralis De Sacrameniis (3 vols. in 6, Taurinorum Aujtus- 
tae, Officina Libearia Marietri: Romae), I (3, ed., 1938}, n. 746 (henceforth 
this work wall be referred to as De Sacramentis). 

28 Coronata holds the opposite opinion--cf, Institutiones Iuris Canonici, 


n. 744, 
29“Omnis res, per quascumque causas nascitur, per casden dissolvitur’’— 


c. 1], X, de vegulis iuris, V, 41. 
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When an unauthorized agent subjects a church to secular usage 
it docs not lose its consecration or blessing, and consequently dues 
not have to be dedicated again to divine warship; at most, such an 
unlawful usage would causc a church to become viclited.* 


Some of the recent anthors are of the opinien that the Council 
of Trent prescribed that a church was to he demotished! when it 
was in a state of ruins aud when sufficient funds for the restoration 
of the edifice were not available ** ‘There is no basis far the conten- 
tion that the demolition of the destrayect church wis nevessary, 
although it is evident from the Trislenties decree that rhe complete 
destruction of the church was permissible. 


The Council of Trent prescribed thae simple henefices, as well 

as all obligattons along with whatever emoluments they po “di, 

which were attached to the destroyed church were to be transferred 

.to the mother church, ov to a neighboring church, An altar or 
chapel was to be erected in the mother church or a neighboring 

- church under the same title as the destroyed church, and a cross 
was to be erected upon the site of the former church. The present 

- law for the most part reiterates the Tridentine prescriptions, but 
‘it also makes some changes which indicate that the Code is Tess 

exacting than the former law. The Code siinply states that “the 
obligations ,the revenues, and the title of the parish, if ir ts a parechial 
church, shail be transferred eto another church.” The Code no 
longer insists that the obligattozs, such as founcation Masses, cete- 
bration of the titular feast, ete., he transferred to the mother church 
or to a neighboring church; the obligatians may now be transferred 
-to any church within the territory which is subject to the jurisdic 


"$9 Coronata, Institutiones Turis Canoe, n. 741: Aytinhac, Administrative 
Legislation, p. 20; Augustine, A Conuuencary on the New Code of Canux 


a Law, VI, 33; Beste, Introduction Cudirem, p. 963. The violation of we ciuerct 
and sordid uses ts treated in chap. 


‘yesulting from its subjection to impious 
. Vea. 1, C ct. enfra. pp. 76-80. 
‘32 De Meester, Compendiem, no 1144, 2°: Veldhaus, Oratones, Catholic 
University of America Canon Law Studies, n. 42, Washington, D, C.: 
~ (Catholic University of America, 1927}, p. 88: Corciata, De Locis et Ten: 
. horibus Sacris, n. 62, 2°; Ayrinhac, Administrative Legislation, p. 39. 

32. Cf, canon 1187, 
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tion of the lozal ordinary. Ir is not any longer neces. 
an altar or chapel in the church to which the chigutions have bee 
transferred, The tithe of the former destroyed chutch niust be 
transferred to another church, not in all instances as prescaied by 
the Council of Trent, but only when the foriner church was a 
parochial church. The church thus acquiring a new tithe ytans 
its original title and assumes the neatly added title as of cyual in- 
portance with the Arst** The obligation impesed by canon 1148, 
82, that of celebrating the titular feast annually, must then he 
observed on the days of the fwo distinctive feasts. 


Ty be dred 


Although the present legislation does not provide, as the [o-mer 
law did, that a cross should be erected upon the site of the Former 
church, it is fitting that this be done “lest those things which have 
heen dedicated to sacred services may, through the injury of tine, 
... pass from the memory of men..." % 


The mere declaration on the part of the local ordinary that a 
church may be reduced to a secular status and thereupon may be 
used for secular purposes is sufficient in itself to cause the church 
to lose its consecration or blessing. The decree of the local ordinary, 
although it is not prescribed by the Code, should be given in writing 
and a copy-of the decument should be kept in the diocesan archives 
as evidence that the conversion to secular uses was performed by the 
proper ecclesiastical authority. 


The Code does not prescribe any rite to he employed in reducing 
a church to a secular status. ‘However, since a great deal of solemn- 
ity is manifested at the dedication of a church, it seems fitting that at 
least some liturgical function should also take place at the reduction 
of a church to a secular status. Moretti® suggests a rite which is 
substantially the same-as that prescribed by the IV Provincial Council 


£2 Cf. Gasparri, De Ssima. Euchavistia, I, n. 139. 

34 Sess. XX, de vef., c. 7—Waterworth, The Ganous end Decrees of tite 
Sacred and Oecumenical Council of Trent (London: 1848}, p. 149. 

49 Caeremoniale iuxta Ritum Romanum seu De Sacris Functionibus (4 voly., 
Taurini: Marietti, 1936-1939}, n, 3074 (henceforth this work will be referred 


to as De Sacris Function:bus}; cf. also “Breviora Responsa’’--—-Ephemerides 
Liturgicae, XXVH (1913), 676-677. ; 


ik 


Doeseeratian af Gsnvehes 


: oy FA 
of Milan in 13765" The susgeestedl coreimone is to Pe caricu aur tia 
the following manner. 


T. Several days beiore the ceuinction ot 


status, the bodies oar relies of th.. Bin aly, 


‘ pest 
rd a red 


1a vil 


stole; kneeliig pefare the hedics cv 1 
an oration in honar af each suink whose: rourains are pres 


lovtael yt 1iag 


then caccied in procession te tt ‘ 
hymns and eanticles are to ke recited ls prescribed by the. Roatan: 
Ritual * 
Ii. The priest then prurceds to removes the rel 
the altar in the following menrner: 
a) Vested in surplice ant purple 
-each altar, praying silently; he thes recit 
_ in whose honor the alsir was dedicared , 
+ b) All the linens and ornanicnts 
“stable (mensa} is then removes, wast 
_ 8) The cavity containing the refics is ope 
“remmaved and deposited in a decent and safe place. 
; Uf the altar ts not consecrated, the consecrated altar stone is re- 
maved intact and placed in the sacristy. 


“3 al the saines frown 


sricst knecls befare 


the 
arn aretion to the saint 


gre removed Frora the alter. The 


and wiped dry; 
d, and the relics are 


HL. HF the church is consecrated the iwelve crosses are removed 
from the walls. 

EV. lf any bodies of the faithful are buried in the church these 
‘are to be removed while the De Profundis is being recited, and (hen 
“buried elsewhere (the IV Provincial Council of Milan preseribet 
that a Mass of Requiem be said in the church tu which the bodies 
‘were transferred). 

V. The sacred images and alf armaments ; 


ta be remov a 
--eross is to be ereeted jn same convenient place in the church in a 


secure manner so that it cannot be susily removed. The church may 
then he converted to profane uses. 


400, 20—Hardouin, X, $29. 


rN . 8708, Rituale Remanim, ut. IX, cap. t4, De Processione it Translatione 
vate Baer, Religuierum. 
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The Code and the Council of Trent employ the words “hi ssi 
profanum aon sordidum.” The purpose to which a church may be 
put, therefore, should be honest and decent; it could be used as 
a school, a hall for business and social assemblies, a Jilrary, an 
orphanage, or for any other becoming purpose. It is net poemussible 
to employ a desecrated church as a barn or asa place fur che stublivg 
of animals, Such uses would be considered sordid’ When a church 
has heen reduced to a secular status it may also became. the object of 
sale,” but before the contract is completed proper precautions shoud 
be taken lest the new owner subject the building to sordid uses. 
The rules governing the alienation of ecclesiastical gous nrust als: 
be observed.” 


Relative to the conditions under which the local ordinary could 
reduce a church to a secular status and use it for sccular purposes, 
the Gouncit of Trent required that the church be in a state of 
ruin and that it could nat be repaired because of the poverty of 
the church itself and the poverty of those upon whom normally 
rested the obligation of repairing it. The Code, on the other hand, 
states the conditions in general terms, namely, that the charch can 
in no manner be used any longer for divine services and, secondly, 
that all possible means for its repair are wanting. The impossibility 
of repairing a church may be duc to an absolute lack of Fuuds for 
making the necessary but yet possible repairs, or it may be duc 
to the fact that even though the funds are available, the building 
is so dilapidated chat an entirely new building is necessary, mere 
repair no longer heing possible." 

The question arises whether the local ordinary can licitly reduce 
a church to a secular status and purpose even though the two con: 
ditions mentioned in canon 1137 are not verified. Jt may happen at 
times that- other causes may present themselves in justification of 


38 Cf, Blat, Commentarium Textus Codicis Lurts Cunoutcd (i vals. in 6, 
Romac: ex Typographia Pontificia in Institute Pii 1X, 1922-1927), 1, n. 38 
thenceforth this work will be ceferred to as Comonentariaat}: De Meester, 
Compendium, mn 1144, 5°. 

59 De Meester, ibid., 2°; Beste, Intruductio in Cudicem, p. 57), 

40 Cf. canons 2530-1532. : 

4) Feldhaus, Oratories, p. 88. 
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‘such a procedure, Examples of this kind can be found in the de- 
cisions of the Sacrect Congregation of the Council. In one tnstance 
a public oratory was situated pou an estate and owned by & prevaie 
individual. The owner made his residence elsewhere and permission 
was granted for the celebration of Mass in an aratary at the new 
place af residence. The old public oratery, although weil preserve 


was not used for refigicus services for a periad of twelve 


and the owner subjectedd it to secuar purpnses withour an ceck 


astical approval, The cstite itselE was sold, and, desiring ta. sell 
the public oratory also, the owner petitionrd the bishop fer per- 
lor to he able 


ratssion to reduce the oritory to a secular status in ot 
to sell the property, Upon suhinission af che facts to the Holy See 
‘the Saered Clanyregution af the Council decided thac the bishop conic 
permit the oratery to be reduced to a secular status and subsequently 
sold. 
.. Gn another case jt was demonstrated that a small carat church, 
situated more than two miles from tawn, was used only a few times 
.a year for religious services. Because of its isolated location, the 
’ building was frequently used as a hiding place for handits and other 
“evil-doers who wrought considerable damage to the interior of the 
‘church and its contents. No funds were available ro maintain the 
church properly, En view of these circumstances the Sacred Congre- 
gation of the Council issued 2 declaration whereby the hishap could 
“reduce the church to a sccular status and purpose.” 
; The Provincial Council ef Auch in 1851 decreed that, with the 
: approval of the bishop, churches that had fallen into ruin and could 
not be repaired, as well as newly constructed churches that were 
‘found to be af nn use any longer, could he converted to secular 
7 -but not sordid uses. Tn giving its approval to the decrees of that 
428. CG. C., Aviminen, 20 mai 1874 et 26 aug. 1854---Thesgurus Resolu- 
tiontimt Sacree Congregationis Coucelit (167 vols, Romae: 1718-1908), CXIII 
(tSF4), 225-23t, 372-376: Pallottioi, v. “erclesia in youve’ FA, mn 26. Por 
i. C1, Bruetiva, 


another exaiuple with striktugly simitar ciseumistenees el. 8. 
22 dec. 1866--Fontes, mn. 42009. 
95, CC, Terracinen., E+ apritis 1764 et 2 unit i764 -Thesaurts Reso- 


- ‘fusionum Sacrae Cong. Concilii, XXX (1764) 68-70, 34; Patloteini, abed., 


n. 28. 
as Cane. Prov. Auscitanum, c. [07—Collectio Lacensts, TV. 1191, 
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council * the Holy See was apparcntly not opposed to having bishops 
authorize the reduction of churches to a secular status, even though 
the conditions sct forth by the Council af Trent were not present. 
This was no indication, however, that bishops could fullaw auch a 
course of procedure arbitrarily; a just cause had to be present before 
a bishop could ficitly convert a church to secutar use.** 

It seems probable that the principles which were in force. prior to 
the Code are still applicable to the present Jaw. Henee, even thourh 
the two canditions mentioned in canon L187 are not verAcd, the 
local ordinary can hcitly proceed with the conversion of it church 
to a secular status and purpose when a just cause is presen¢. ‘This, 
for example, a justifying cause would be the case of a church's being 
abandoned completely, which oftentimes may happen as the result 
of the people leaving the community in search af better ceonpinic 
candicions, Another similar example: is that of a parochial church 
the parishioners of which have deercased in number to such an ex: 
tent that the tatat revenues of the parish are not sufficient to meet 
the expenditures of the parish and uo future amelioration of con 
ditions is foreseen. Under such circumstances the local ordinary 
can unite the parish to another parish in such a manner that the 
two form only one parish, the former parish ceasing to exist as a 
distinct juridical entity (unio exstinctitva}." The church of the ex: 
tinct parish wilt then be considered abandoned and it can Heidly he 
reduced to secular purposes. Still another example of a justifyiny 
cause for converting a church to secular uses is that of a church 
which is too smafl to admit the multitude of people who should 
regularly attend religious services there,“ when another church is 
buill which is sufficiently large tn itself to accommodate the Jarge 
number of people. The small church, if it is no longer used for 
rcligious services, can then be converted to secular uses. 


49 CH. Collectio Lacensis, IV, 1166-1167, 

10 Cone. Prov. Viennense, anno 1858, tie, FV, co 2; “Nella ceclesta, 
oullom sacellim publicum absque fusta causa et Episcopi auctoritate diryatur 
Cellectia Lacensis, V, 1°79. 


vel ad usus profanus convertatur’” 
37 CE canon 1419, 2% 
48 Boste contends that a situatian of this kind is equivalent to the condi- 
tien prescribed by the Cade (“si nullo modo ad culeum divinum adhiberi 
possit’’ }---Introductio in Codicem, p. T71. 


Cusaprun V 


VIOLATION OF CHILO TIES 


There is a radreitl differenes: I tte thi deste! thi it sonal the Vie 
lation of a church. By deseeraticn a charedy Loses ors corsecrad lia 
or blessing, whereas hy violation a chorsh retiiis ibs canscor Cog) 


or blessing, but the effects of the canes. ration or of the bi ! 
‘temporarily suspended. Such suspension ia esse) by ceriain vets, 
specified in faw, that have been coummiires? in the charch. The sus: 
pension of the effcets oF consccrulion ue of blessned enbats the pros 
hibition to celebrate divine seryviews in the church until Crs sacred 


. rite af reconciliation bas been perfor 
The vielation of a church say 
certain acts, spectiicd in law and 
blemish the sacred charactcr of the ch 
divine services until the blemish is ren 
conciliation.* The injury that is iuficted upon a church by walation 
snot physical, but rather moral. De Meester calls rhe viclstion of 
‘church a moral contamination of its sanctity, rhat is, the cormmitecd 
tts ‘are so repugnant to the sanctity of the church that it is not 
sin until the contaniina- 


ned as an ij 


tillicted by 


miitoced dn pie 


which 


¢ tor 


vhoand render ice 


sd by the sacred rite of ree 


tting that divine services be calehrats 
tian has heen expurgated by reeenviliation.* 

Prior to the Code it was the more canon upiste that not enty 
onsecrated and blesscd churches, but alsa those churches thar were 
ot yet dedicated ro divine worship by a distincé rite weee subjec 
to-violation.* The authors who licld that. opinion Gised theie con 
tention upon the decretal of Gregary EX which ruled that iF a aon 
consecrated church was vickated i¢ was to be secanciled as scon as 
possible so that divine services would not he discontinued for a dong 


4CE canon 1173, § 1. 

PCH De Angelis, Praclectiones Iuvis Canova, th. Hf, tit, 40, n. 4, 

= Compendium, n. 1130; cf. BoluaertSimenos, Manuals fivis Cauonicd €3 
gy. wols.,.Gandae et Leorlii: H. Dessain, 1930-1951, Wot U1, 4 cd, vat}, 1 
ma fam 1, 

iz 2. ¢0.* Many, De Locis Sacris, n. 39, 2°; D’Annibale, Theclegia Maralis, Tif, 0. 
pa 15; cf. Gasparri, De Sstia. Eucharistia, 1. 247 
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time.” lt was maintained that the churches designated tn thie decre- 
tal could not have been blessed, because the blessing of churches 
unknown at the time of Gregory EX. The preCode authors con 
tended that due to the fact that bishops permitted divine services 
to be celebrated in churches before their consecration, such aca: 
consecrated churches were dedicated (not by a liturgical rite, haw- 
ever} to divine worship, and thereby were considered to he sacred 
places, and as such they were subject to violation.® 


In accordance with the law now in force sacred places are defined 
as those places which are set apart for divine worship, or for the 
burial of the dead, by a consecration or a blessing prescribed for this 
purpose by the approved liturgical books.7 The canonists af today 
tre unanimous in admitting the possibility of violation as obtaining 
onty relative to the places that are designated as sacred in lew, so 
that churches which are neither consecrated or blessed cannot he 
subject to violation.® Canon 1163, §1, rales that the celebration 
of divine services is forbidden in a church hefore the church his 
been cansecrated or blessed. Canon 1173, § 1, provides that che 
celebration of divine services is forbidden in a violated church before 
the rite of reconciliation has been performed. Thus the canonical 
effect of violation is already present in a non-conscerated or un- 
blessed church, namely,, the prohibition to held divine services 
therein. It follows, therefore, that there can be no violation of 2 
noa-cousecrated or unblessed church, for before its dedication to 
divine worship by consecration or blessing a church cdifice, from a 
canonical viewpoint, is no different from any other building. 

It is noteworthy at this point to make a few observations regarding 
oratories. The Code does not provide any specific legislation con- 
cerming the violation of oratories, but canon 1191, § 1, applies to 
public oratories all the laws that govern churches.? The consecration 


5C. 10, X, de consecratione ecctesiae vel altaris, UI, 40. 

£ Cf. Many, Jec. cit. 

7Canaon J14. 

5 Vermeersch-Creusen, Epttame Curis Canonici (3 vols., Mechlinae-Romae: 
H. Dessain, 1934-1937), FI (%. ed., 1934), n. 489; Coronata, De Lacis et 
Tempuribus Sacris, n. 28, 4°: Augustine, A Commentary, VI, 40. 
*"Oratoria publica eodem iure quo ecclesiae regunetur.” 
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of a public oratory is not prescribed by law, but it ts permitted.’ 
‘If jt is not consecrated, a public oratory must be blessed, otherwise 


"divine services cannot be celebrated theretn.? By their consecration 


or blessing, therefore, public oratories are canstisucd sacred phices, 
and as euch they are subject ty violation in ihe same muanier as con- 
secrated or blessed churches.’* 

The possibility of semi-public oratories being subject to viclation 
depends upen whether or nove they ure consecrated or bivssed after 
the manner of churches. It is not required by law that such oratories 
be consecrated or blessed in a solemn manner; they may be blessed 
with. the so-called benedictio loci or the benedictio domas nevae.' 
Such a blessing, however, is merely invecative and does aot consti- 
tute a semi-public ovatery as a sacred place; fence, such an oratory 
is not subject to violation. 

Private oratories, that 1s, domestic oratories and cemetery chapels, 
likewise are not subject to violation, because they are not sacred 

- places.® Such oratories are not biessed or consecrated like churches, 
“ bue they may receive the benedictio foct or the benedictio domus 
_ novde."6 

_-It-must be noted chat the commission of a violative act brings 
. about the violation of a consecrated or essed church, even though 
there is ignorance of the ensuing violation on the part of the person 
“-who has committed the evil deed, for the violation of a church docs 
not have the nature of a canonical penalty, which demands chat 
knowledge of the penalty must he had before it cin be ticurred. 
Neither is it required for the violation of the church tm be cfected 
that the violative act be placed as formally imyurtous to the sacred 
place; the mere commission of the designated and specificd act causes 


10 Cf. canons 1165, 83, and 1E9t, $1. 

11 Canons 1191, § 1, and 216%, $1. 

12 Coronata, De Locis et Temporibus Sucris, n. 28, 4°, b 

23 Canon 1196. § 2; Rituale Romatum. tit. VIN, «. 6, Benedictio loci and c. 
7, Alia benedictio domus itovee. 

44 Cf. Vermeersch-Creusen, Epitome, TH. n. 489. 

SCF. Aupustine, A Commentary, VI, 83, Corunata, De Locis et Tempori- 
bus Sacris, n. 28, 4°, c 
4® Canon 1196, §§ 1, 2. 
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the church to hecome violated, even though the agera had ae isteny 
tion of bringing abaut such an effect.*7 

The pre-Code discipline relative to the violation af cheuyche 
that when a church was wolated the adjacent cemetery was Wo to 


s raed 


be considered as wielatedS The Code now rules that a ce 
becomes violated by the commission therein of the ucts whieh + 
late a church’® but the violation of a church no leneer cista 
violation of an adjoining cemetery, nor does the wielatiun af a come: 
tery tivolve the violation of the church which tt adjoins. 

The spectfied acts and the conditions under which the wink 
of a church is effected are enumerated in canon 1272, $7: 


the 


Ecclesia violatur infra recensitis tantum actibus, 
dummodo certi sint. notorii, et in ipsa ecclesia positi: 
I°. Delicto hormicidii; 
2°. Iniuriosa et gravi sanguinis effusione: 
3°. Impiis vel sordidis usibus. quibus ecclesia addicta 

fuerit; we 
4°. Sepultura infidelis val excommunicati post senten- 
tiam declaratoriam vel condemnatoriam. 


_ The quoted law clearly indicates that with the promulgation of 
the Code of Canon Law there are only four factors effecting the viola- 
tion of a church. The wording of the preliminary portion of this 
law is sa forceful that ie exchides the possibility of the church he: 
coming violated in any other way than by the commission of any 
one of the four acts that are specifically enumerated in the lav. 
These four acis are given in the law not simply by way of ilbus- 
tration, but rather as constituting an exhaustive Hst of the causes that 
bring about the violation of a church.*+ : ; 

Before a church can become violated the law presupposes that che 
violative act must be: a) certain, that is, exclusive af all reasonable 


1: Cf. Vermeersch-Creusen, Epitome, UH, 1, 489; De Meester, Campendium, 
Fil, p. 36, nota 2. 

18. un., dz cunsecratione ecclesiae vel altaris, I, 21, in VIP. 

1 Canin 1207. 

29 Ganon 1172, $2. 
29 Gf. Beste, Intreductia in Codicem, p. 364. | 


“doubt; b} notorious civ 
; . church itself. ‘These threy 
“otherwise the wiclati j 
consideration will ke 
of the factors which 


Arriche [baci 
As in the pre-CGade ie 


of the Code, the vieluiou ut a cies i. 
of homicide therein. Huricich: risict i 


caine 


cave 


Liyunicde schich dstnct jutul 


falling of any hunvin hein 
dees not violate the chur 


of the seriousness of the Snjurics stebdrecai byt fhe wietim 
ips dy reason 


Irn ahe 


latter case, however, the ehurels inay be 


of an unjust and grave shedding of blonds 
: vuuiredd by 


It is impaaterial whether she death ol a per: 

+ poison, strangulation, or the use of a weapon” 
Before the violatios of a churele can he effeetodl ts niuse treccasare 
: ily be presupposed that the homicide canwnitted there: was a erime.*4 
The very nature of a crime presupposes. that che transgression oF 2 
law is morally imputiable to the delingugeat” Te foliows, then, thuet 
the homicide must be voluntary anc unjest. thet ig, the erie must 


be committed delibesatcly and involve serious sin Henec, an ate 
cidental killing caused, for exaniple, by some falling object woud I 


not induce any violation of the church in which it accurred. Neieher 


22 OF, canon 1172, $1, 2”. 

23 Cf, Gasparri, De Ssfia, Eucharistis, n. 250: Garnnata, De Coeis et Tern: 
poribus Sacris, on. 28, t°, a; Ayrinhac, Adwmissistvative Law, 9. 21; Augustine, 
A Commentary, Vi, 36. 

24 Qanan 1172, 81, 1°: “Delicto bomivicti? For the 
upon those who are gtaty of the crime of hamicide ef. canon 2354. 

26.06 canon 2195, $i 

26 CF, Gaspacei, De Sse. Bucharistia, 6. 290: Be Meester, Cv 
n. 1132, 2°: Many, De Lucis Sacris, a. 36; Schmalzgrucber, Furs Berlesiastecttm 
Universum, lib. ME, eit. 40, a. 75; Reaifenstuel, fies Cumanicun Gnecrersin, lib, 

HE, tit, 40, 1. 19. 


vaiftata im pwesect 


26 nai it, 
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would a church be violated if homicide were committed by one who 
is morally irresponsible for his actions, e.g. by an infant or by an 
insane person.” If homicide were committed in a church by a per 
son who was under the influence of an intaxicant or i opiate, the 
violation of the church would depend upon whether or not the agent 
foresaw his action; if the homicide had not been foreseen in any 
way, the violation of the church would not ensue, for under such 
circumstances the homicide could not be deemed ta have been con 
mitted deliberately .8 

It has been noted that the violation of a church is effected wheu 
the homicide committed therein is not only deliberate, bue also une 
just. Thus, if a person were attacked in a church and could it 
save his life except by killing the unjust aggressor, such an action 
would be justifiahle, and the church would not be thereby violated”? 

Prior to the Code it was the common opinion of the canonists 
that a church became violated when the execution of a fust sen- 
lence of capital punishment occurred therein. The reason for the 
ensuiug violation was that such an execdlion was not unjust ta the 
condemned man, but it was unjust by reason of the sacredness of 
the place in which it occurred? Augustine still adheres to the 
opinion of the pre-Code authors.“ Such a view, however, must be 
rejected, far the execution of a capital sentence performed by the 
lawful authorities, even though it is not in keeping with the decorum 
ar the sacredness of the place in which it occurs, nevertheless is 2 
just killing, and therefore cannot be called a crime of homiede.* 
Whether such an execution would cause the violation of a church 


27 Bouuaert-Simenon, Manuale Juris Canonici, IT, n. 17; De Meester, loc. 
cit.; Many, loc. cit 

2 Cf. Gasparvi, loc. cit; Augustine, A Commentary, VI, p. 37: Reilfen: 
stuel, Joc. cit; Barbosa, De Officio ct Potestate Episcopi, pars Ji, alleg, 28. 
n. ¥ 

24 Woywod, “The Law 6f the Church on Sacred Places"—HPR, XXV 
(1925), p. 1083: De Meester, loc, ¢it,; Bouuaert-Simenon, lec. at., Many, 
loc. cit: Reiffenstual, loc, cit. 

40 Piching, dus Canonicum, lik. [T1, tit. 40, a. 10, Barbosa, ihid.. n. 25; 
Many, loc, cit; Retiienstuel, loc. cit. 

321 A Commentary, VI, 37. ; : 
az Cf. Feldhaus, Oratories, p. 91; Ayrinhac, Administrative Law, p. 21. 


Miolafiva of Churches 7] 


“by reason of the fact that the church might thereby be subjected te: 


impious or sordid uses will he scen later, 


A strict interpretation of the werd “homacide™ docs not include 
suicide, nevertheless a morally imputable act af suicide is generally 
accepted by the modern jtuthors as being a factor wiich causes the 
violation of the church in which it is perpetrated ®* The reason far 


departing from ee strict interpre aa in this dastance is thar the 


ald law, which also used the word “homi * was understoad by 


the pre-‘Code canonists as including suicide*! Hence, acenrding to 
the general principles of interpretation, the present daw of Uae Code 
is to be understood in accordance with the interpretation given to 

the old flaw by the appraved authors 


The violation of a church does nat ensuc unless the isjiry thet was 
inflicted in the church was the direct and proximate cause af death. "* 
Thus, for example, if a person were sericusty wounded in a church, 
but his death ultimately followed from pneumonia or same other 
iIIness that was contracted as the result of the infliction of the 
wound, there probahly would be no violation of the church, hecause 
inthis instance the inflicted injury was ouly an indirect and medi- 
ate cause of death. 

The questian arises whether violation occurs when a person is 
killed in a church as the result of a bombing in time of war. Before 
attempting to reply to the question at hand, it is necessary to vm- 
derstand the fundamental principals af the morality of killing in 
time of war. When alj other means for cfecting a peaceful settle- 
ment between nations have failed, war is permissible for the pur- 
pose of defending the rights of a nation and of its citizens against 
attack, or it is permissible for the purpose of vindicating the rights 


82 Vermeersch-Orcusen, Epitome, I, n. 489; Coronara, De Locis et Tean- 

portibus Sacris, a. 28, t?, as Beste, Tatreductio in Codirem, p. 964: De Mees: 

ter, Compendium, mn. 1132, 27, a: Boutmert-Simenan, Manuele frris Can- 
onici, IT, 1. 17. 

Cf. Schmalagruchber, fus Canontcum Unirersum, lib, I, tit, 40, n. 79: 
Reiffenstuel, Ine, at.; Werna, fis Decretahient, WI, n. 442; Gasparri, De Ssita. 
Eucharistia, n. 240; Many, loc, eit. 

S35 Of. canon 6, 2°, 
38 Gasparri, loc, cit. 
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that have been infringed upon or unjustly tiken away. In order to 
attain this end it is permissible for a nation to ase all the - 
meaus, provided that the employed means are act imme: ai | 
of the natural law and are not forbidden by tnternatianal las. 
the Isiling or wounding of the combatants and these avin: are ace 
tively engaged in the progress cf the war is justifiably, Ir ish 
wise justifiable to destroy fortified citics, places of shelter for cae 
fighting forces, etc. Non-combatants, however, such as children, 
wonen, the aged and the wounded and all others who are in ne way 
actively engaged in the prosecution of the war, af Nawe the status 
of inagcent parties to the strugele; hence, the cdebtiberate Kilbes or 
wounding of these is intrinsically immoral. Likewise at is ven musty 
justinable to destroy property that possesses no mifitury valae and 
is not devoted in any way to aid the war effort? By an appliearar: 
of these principals to the case of the bombing of a church and the 
subsequent killing of the persons within it, it is evident that if the 
church were used as a place of shelter for the combatants, 10 vu.la- 
tion would occur, because the killing of the soldiers would be fuset 
fiable, and as such the homicide couid not be considered a crime. 
If, however, a church as a sacred place of worship were deliberately 
bombed for the sake of killing the worshippers therein, such an 
action would violate the church, for the homicide would be bith 
deliberate and unjust. On the other band, if the bombing and kill- 
ingt were accidental, the violation of the church would net ensue. 
Since tt would be difficult, however, to ascertain whether the boni!> 
ing of a church was deliherate or accidental, the violation would 
he doubtful.** 

The crime of homicide violates a church when the subject is ac- 
tually ktiled in the church. An act is considered to have taken place 
ina church when it has its effect therein, as in the case of the victim 


WA 


47 Cf, Naldin-Schmitt, Summe Theologiae Movalis iuxta Codicem Turis 
Canose? (21, éd., 3 vols, Qenipante: Pustet, 1932}, EL a. 3¥2; Vermeersch. 
Theelogiae Moralis Principia, Respeasa, Consilia (2. ed., 4 vols.. Brugis: 
Fine Charles Beyaert, 1926-1928), IL, n. 637, 

88CF. Mahoney, “Reconciliation of Bombed Church”-—The Clery Re- 
view, NX (1941), 116-119, where consideration is given only ta an acct 
dental bombing. 
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B. Unjust and CG 
- The law regarding the violation of a elnueh which resuits from 
bloodshed occurring therein was combust in the Cecverals af Gree 
‘gory IX and of Boniface VIEL" Tie c ALONE Wik wns Cane 
ployed in the decretais to designate tu 
of a church was “effusione sanpuinis,” without any 
“gation. According to the interpretation of the pre(lnde canan 
the shedding of blood had to he caused unjustly, and the blood that 
‘was shed had to be a considerable ammount. These toe concepts 
nade which 


are 


vielaricut 
ther quatsil- 


- were incorporated into the enactment of the Liw of the C 
rules: “Ecclesia violdiur . . . faiueiosd et maui cffusionc sungitiis. 
~To obtain a clear idea oof the meaning of the present biw, ther 
fore, it will he necessary to have recourse to the interpretauian given 
to the old law by the pre-Mode authors. 

The shedding of a smail amount of blood docs nor etuse the via- 
jation of a church. According to the pre-Cede authors the ward 
effusio” signified a flow of blood. They contended that the shed- 
‘ding of a few drops was not sufficient to bring about the vieiation 


8 Caroniata, De Locis et Teapovilms Sacrix, a, 28, 2°, oc: Many, De Loess 


Sacris, n. 31; Barhosa, Jus Eeclesiastican: Waiver 
*9 Barbosa, ibid., n. 20; Many, lec. 
versum, bib. LIT, ut. 40, n, #9, 
1C_ 10, X, de cursecratiore ecclesiae vel altuiis, UL, 40 
#20. un., de consecratione eeclesiae vel altaris, IY, 21, ta 
8 Canon 1172, §1, 2”. 
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of a charch, When referrmg to the amount that wis required by 
luw to bring about such an effect, the authors employed such terms 
as considerable, notable, abundant and copicus flow of Mlovd#? The 
expression “gravi effusione’ of the present law is tu be understood 
as conveying the same idea as that which was expressed by the pre- 
Code writers, namely, that the violation of a church is caused hy: the 
shedding of a considerable quantity of blood therein. 

The shedding of blood alunc, hawever, does not induce vivlation, 
The violation of a church ensucs when the act that causcd bloodshed 
was tiyjurious er unjust, that is, the act itself was commuttet delih- 
erately and was a serious transgression of the rights of another, so 
that the agence is repueed to have committed a gravely staful act. 
Thus an accidental shedding of blood, or that which is caused hy 
one who is devoid of the use of reason, does not induce vielition.” 
Neither does the violation ensue when an effusion of blood is caused 
by a person who in self-defense justihably inflicts a serious injury 
upon an unjust aggressar. That the shedding of human blood alone 
is referred to in the law is evident from the use of the word iniuriosu 
or unjust. An animal cannot be a subject of rights (subiectum iuris}; 
hence, the wounding of an animal and the subsequent shedding af 
blood would not be unjust, and consequently such bloodshed would 
not violate the church in which it occurred,“ 


It has been noted that a copious shedding of blood violates a 
church when the act chat causes the bloodshed is grieviously sinful. 
Thus a fight between young boys, or a justifiable parental punish- 
ment of a child, which would occaston a considerable nose bleeding 
could not be considered to be a gravely sinful act, insofar as the 


44 Cf. Glossa in c. un, de consecratione ecclesiae vel altars, EH, 23, in 
VI‘, v. “Nota primo”, Pirthing, lus Canowicuum, lib, LU, tit, 4D, on. EL; Barbosa, 
De Officio et Potestate Episcopi, pars H, alleg. 28, n. 34, Schmalzgrucher, fus 
Ecclesiasticum Universum, lib. IL, tit, 40, 0. 80; Reiffenstuel, Ins Canonicum 
Universum, lib. TT, tir. 40, a. 17. 

$5 Schmalagrueber, foc. cit.; Reitfenstuel, ibid., a. 15, 

44 Glugsa orc. un., de consecratione ecelesive vel altaris, 112, 21, in VI", v. 
“sanguinis’; Reiffenstuel, lec, cit, 

47 Glossa, ibsd., v. “sanguinis humani’’; Barbosa, ibid., n, 31; Reiffenstuel, 
loc. cit.; Schmalzgrueber, loc. cit. 
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“nose 1s a very sensitive organ, and a slight blow rcccived upen the 
nose can very easily cause a great flow of blood.* It has been ofh- 
cially declared that a church is nar violated even though a con- 
siderable amount af bload were shed as the reautt af a shedhit blow 
received upon the nose" Oa the cther Land, if @ bleeding of the 
nose were caused by violent hlows auch as are infitcted hy growa 
-men, or by boys af fourteea cr more yours of age, the vielation al 
the church would follow, for such an cet is to be considered pricy: 
ously sinful. 
~ Vermeerseh-Creusen * aad Goronata ? ave of the opinien that the 
ca such wounds 


serious wounding al a person is nor “unjust” wl 
are self-inflicicd. They hold, therefore, that bloodshed whieh is 
caused by self-inflicted wounds in an aefempe ta cumeudt sutcide 
does not violate a church. Strictly taken, mo one can commut as in- 
on agatast the 


“Justice against himzelf, for an iigustice is a transgr 
rights af another, But man d 

the supreme duminion over the life of a human being helongs to God 
fone, the Author of life. Thereforc, a suicide attempeed by the 
‘. self-infliction of wounds is a transgression against the rivhts of God. 
> The shedding of blood that is caused by self-inilicted wounds, there- 
fore, js unjust. It seems ta follow, then, that bloodshed which is 
* caused in this manner induces the violation of the church in which 

it. takes place, 

Before the violation of a church can he effected ft is necessary 
that the unjust shedding of bicnd should ke caused ja the church, 
Thus if a person were wounded in the street, bur the ensunyy flaw 


not have daminton aver Ris life: 


v7 Pirhing, lus Canonicum, jib, TU, tit, 40, 6. 14: Suarez, Gpera Omnia, 
‘tract. de eucharistia, disp, L.XXXT, sect. 4, a. 2; Barbosa, thid.. 5. 36: Gas- 
‘parti, De Sstta, Eucharistia, n. 231, 

49S.C.C., in Marsorum, 18 dec, 1649—-Pallottini, v. “ecclesia in generc,” 
SHE, n. 4, Twenty-four drops of blaod wis the amount of blood specifically 
mentioned in this decree. 

8© Barbosa, lec. cit.; Reiflenstuet, ibid.. 9. 16. 
Epitome, If n, 489. 
- ., S Institutiontes Iursis Cunonics, rn. 748, b. 
. SCF §. Themas Aquinas, Sionme Theologica (5 vols. Tourini, Lalia: 
* .Marietti, 1932, [18 Tae, q. 64, art. 5; Noldin-Schmitt, Thealkogta Morals, ET, n. 
326. 
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of blaod took place in the church into which the victim Aed, no 
violation would result? Some authors claim that the jufiction of 
a wound in a church causes the violation even though the subse. 
quent flow of bloud would occur elsewhere.” According to Ws: strict 
interpretation of the law, however, the violatton af a church is et 
feeted when both the cause of bloodshed and the actual ftow of hioad 
ovcnts therein“? The fact that the blood is absorbed by the person's 
clothing and does not come in contact with the church in any way 
dozs not make any difference.” 

As has been explained under the heading of homicide, if a per- 
son ts seriously wounded in a church while the malefacear was in 
the street, the violation nevertheless results, for the act és considered 
to have had its effect in the church even though it originates! our- 
side. There is no violation, however, if the victim ts wounded out- 
side the church even though the action of the aggressor originated 
in the church. 

C. Impious or Sordid Uses 


Canon 1172, § L, 3°: [Ecclesia violatur] impiis vel 
sordidis usibus, quibus ecclesia addicta tuerit, 


The third factor which ‘induces violation is the subjecting of a 
church ta impious or sordid uses. This provision of the law af the 
Code had no. strict equivalent m the former legislation. The precise 
nature of the uses to which a church may not be subjected is not 
specifted in the Code, but any sinful or disrespectful use that is un- 
becoming ta the dignity and honor due to a sacred place of diving 
worship violates the church. 

Canon 1178 rules that business transactions and fairs, even though 
hetd for it pious purpose, and in general all things that are not com. 


4 Rejifenstucl, ius Canonicum Universum, lib. TI, tit. 40, a. 18. 

S$ Reiffenstucl, loc. cit; De Meestcr, Compendium, n. 1132, 2°, b; Barin, 
“Cammentanum'—~£phemendes Liturgicae, XXXVI (1924), 236; Beste, 
futreductio in Codicem, p. 56%, 

36h. Vermeersch-Creusen, Epitome, H, 0. 489; Barhosa, De Officio et 
Potcstate Episcopi, pars II, alleg. 28, n. 24; Schmalzgrueber, fus Heclesiasticum 
Unimersuan, Gib. TEE, cit. 40, n. 80. 

87 Schmalzprueber, Joc, cie.; Barbosa, lec, cit. 
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SUNT OUTS 


cause of the. graves irreverence chat 1s 
of the place in which they occur 
would be violited if it were usal as a place for the stabtiag of 


Thus, for example, a cluceh 


animals. 

The word “usus” impties the necessity of an uct being customary, 
‘Sor repeated, or at least continued for some length of time. Bau- 
: uaert-Simenon are of the opinion thae the subjecting of a church to 
uv: "impious or sordid uses for a day oe twa would induce violition,”! 
while Coronata holds that virtation would result if the church were 
used for several hours for such poirposes. Tt would be difficult to 
determine a definite minimum of time insofar as che performance 
Pai. of various actians with their accumpanyiny circumstances ar: at une 
te he S equal duration; but a single and brief impious or sordid act probably 


8. 88 CE, Beste, Intraductio ia Codicem, p. 563: Veimecrich Crcusco, Epiteme, 
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would not cause the violation of the church. Thus, for example, the 
effusio seminis of the pre-Code discipline no langer induces viola- 
tion, except in a case wherein such an act would recur frequently 
and become notortous. But this would he very unlikely unless the 
church were used as a brothel. 

It is generally admitted by the majority of the authors that 2 
sacrilegious theft does not violate the church ja which ff is car: 
mitted. for such an act ordinarily is very brief and the thief dees 
not actually use the church.* 

Relative to the infliction of capital punishment, referred ro under 
the heading of homicide, Fetcthaus dentes chat the use of the chured 
for such a purpose would cause violation.“ The more common aud 
the more probable opinion, however, affirms that violatien would 
be induced by the commission of an act of this kind,“ for ie cau be 
reasonably presupposed that an official of the state who deliburately 
selects a church for the execution of a just sentence of capital pun: 
ishment would he acting in contempt for religion with complete 
disregard for the decorum that is due a sacred place. 

The Holy See has officially pronounced for the absolute exclusion 
from churches of all, even pious, theatrical performances and cine- 
matographic projections.” Such plays and motion pictures, however, 
do not cause the violation of a church, for they cannat be considered 
either impious or sordid. On the other hand, however, vialation 
would ensue if a church were used for an indecent theatrical pee- 
sentation, a circus, a market place, or any other type of boisterous 
revelry. 


af, Coronata, Instituttones Turis Canonici, n. 748, b; Augustine, A 
Commentary, VI, 36: Cocchi, loc. cit; O'Donnell, “Sacred Places and Sacrecl 
Times in the Code'—-Srish Ecrlesiastical Reeord,. 5th series, XVIT (1919), 
461) 

&$ Aupustine (op. cit, WI, 38) holds the opposite opinion. 

“5 Ovatovies, p. 92. 

“6 Yeemecrsch-Creusen, Eptrome, II, nm. 489; Goechi, lee. cit; Ayrinhac, 
Administrasive Law, p. 22; De Meester, toc, cit.; Beste, luce. cit. 

f7 5 ©, Gonsistorialis, Decretum circa actiones seenicas in ecclestis, 10 dec. 
1912—AAS, TV (1912), 724. 

58 Cf, De Meester, lec. cit.; Beste, loc. cit; Coronata, De Locis et Tem- 
porihus Sacris, n. 28, 1°, c. 
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~"° Some authors maintain that a church is violated when it is used 
for the purpose of military barzacks” while ethers are of the opm 
‘on that violation ensues when the church is accupisd by soldicrs 
and also serves as a place to quarter horses and mules." These 
. opinions are based upon the pre-Code decisisns af the Sacred Con- 
gregation of Rites. In one instance in which a church had been 
used in time of war to serve as barracks fur soldiers aval us 2 mili- 


tary paint of observatian for two days, it was dechired that the 
church was to be reconciled provisionally (ad cuatelam}.7! Recon- 
ciliation was demanded in anether case in which several churches 
had been temporarily used as barracks for soldiers and as plies of 
shelter for horses."? Under the Jaw of the Code a cireh would: ke 
violated if it were used for the purpose of stalling aruinis of any 
‘kind, for such a purpose is most certainly: to be considered serdid. 
But the temporary use of a church as living quarters fur soldlices in 
‘time of war, particularly when other faciities are uot avaiable, 


‘would not cause viulation, provided that there was no irreverence 
‘on the part of the occupants towards the sacreduess of Cie chorch. 
The Church is forever solicitous about the temporal, as well as the 
spiritual, welfare of her children and ig not opposed to the tem- 
‘porary use of a church as a place af shelter for those who, in thac 


of war of other calamiry, are deprived of their homes.* 


Tt is held by some authors that a church is viclated when it ts 
-ased for heretical or schismatic religious scrvives.4 It ig kuowa, 
however, that the Holy See, by way of exception, tolerated a prac 
tive thar existed for about three centuries 1 certain parts ef Gore 
“many, namely, of holdiag Catholic and Protestant services in the 


49 Coronata, De Locis ec Temporibus Sacris, lac. cit; De Meester, loc, cit.: 
Beste, loc. cit. 

; 79 Augustine, A Commentary, VI, 38: Bouuacre-Simenon, Maxuale, HI, n. 
Bee 

US.RC., Tolentina, 27 feb. $847---Decr. Aush., n, 2938. 

ZS RC, Carpen.,, 3 mart. 182t--Mecr, Anti. n. 2422, 

T3.C£, Bouuaert-Simenon, Joc. cit; De Meester, ler. vis 
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De Meester. loc. cit.; Cacchi, Commentarium, HI, partes 2 ct 3, n. 17; 
Beste, loc. cit. 
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same chured:."* Although the use of a church for non-Catholic ace 
vices can no longer be tolerated, it seems that no viol 
ensue if it were used for such purpases, except in the case whercin 
the church was so uscd in contempt for the Catholic religion.’ 


tien would 


D. Burial of an Infidel or of a Person Excommunicated upon 2 
Declaratory or 4 Condemnatury Sentence 


Ganon 1172, § 1. 4°: [Ecclesia violatur} sepultura 
infidelis vel excommunicati post sententiam deciara- 
toriam vel condemnatoriam. 


The word “sepultura’’ is to be here understoad only as the actual 
interment or entombment of a corpse. This is evident from cana 
1175, which deminds the removal or exhumation of the body of the 
person whose burial in the church caused the violation thereaf. The 
other elements in connection with an ccclesiastical burial as cnuny 
erated in canon 1204 (the transfer of the body to the church and 
the funeral services in the church) are neither required nor do they 
alone suffice to cause violation. ° 


Although the violation of a church is caused by the burial thercin 
of an infidel or of a person ‘excommunicated by declaratory or con 
demnatory scotence,” this does not imply that all other persons may 
be buried there. Canon 1203, § 2, forbids the burial in churches of 
all persons except residential bishops, abbots or prelates nullius m 
their own churches, or the Roman Pontiff, ‘royal ‘personages and 
Cardinals. Moreover, there is the possibilty thae some individuals 


TCL Wernz, fus Decretalium, HT, schoiton ad n. _ 44 Bailing, Prae- 
lectiones Iuvis Cunvwici, H, n. 1420, e. 5 . 

78 Vermeersch-Creusen, Epitome, H, p. 337, nota 1; Biauanceliceats 
thid., a. 2 oF ; 

7? A condemmatory sentence fs ome in which a competent ecclesiastical 
judge infitces che penaley of Jaw. In a declaratory sentence, the law itself 
has aircady inflicted the penafey immediately when a- crime has been com- 
mittec!, and the competent ecclesiastical judge merely declares that the de- 
linquere has bee found guilty, and chat therefore he has incurred the penalty 
of the flaw. Cf, Waywed, A Practical Commentary on the Code i Canon 
Law (5. eu., 2 vols, New York: Wagner, 1939), J, 22. i 
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or members af certain famiiies have beert granted a privilese by the 
‘Holy See whereby they ave entitled to buriah ina church. In view 
of the general norm given in canon 4 such privileges are net re- 
voked by the law contained in canon P2fs, § 2°" 

The term “infidels muse be Hrrited to persens who have never 
been baptized, The vialation of a chureh results from the barked 
therein of unbaptined persons alone. 

In the pre-Code law it was not 
fidel violated a church, insofar as th: 
to that effect. Tt beeaine customary 


spurious decrees at Gratian, to cursider those churches vo be vichatedd 
le authors 


sertain that the bucial af aia in- 
c was no explicit logislorion 


tr, ar the basis of same 


in which infil 
made an exception in favor of 
of Christian parents, oniatainie that they were not, 


schumens and unbaptised ipkents 
in the strict 


terminology of the law, included under the term “iudcicla.” * Con: 
ceiving baptism through 


oa 


cerning the catechumens whe die without re 
no fault of their awn, canon 1239, § 2, confirms the opinion of the 
pre-Code authors by ruling that, in the matter of buna, they are 
to he considercd extuivatent te baptized persons, Hence, the burial 
of a catechumen in a church does not induce violation. Atthough 
the Code makes a specific exception for catechumens, tt makes mo 
concession for unbaptized infauts of Christian parents. On the con- 
trary, it rules generally, in the same canon that makes the excep- 
tion for catechumens, that persous who die without first having re- 
ceived baptism ate to he deprived of Christian burial.” Tt scems to 
follow that. insofar as afl unbaptized persons are infidets, thetr burial 
in a church would cause the violation thereaf." Mast of the iodern 


.. quae, ah Apastolica Sede ad huee usque 
c morilibus ccurcessa, in usu adhue sunt nec 


hutus Gogicis canenibus expresse revocentur. 


Canon 4: .. privilegia . 


tempora persanis sive physi 


tevocata, integra mance nig 
7? Ge, 27, 28, DL de cons. cf. supra, p. 38. 
80 Gasparri, De Sstia. Eucharistia, n. 273; Many, De Locis Suis, mn. 34, 3° 


Schmaleprucher, Tus Ecclesiasticnat Giiversiem, lib. MI, ut. 40, oa. 72. 74, 


S1Canon 1239, § 1. 
82 Retflenstuel, dus Canonicum Unarverstion, fib, WU, uit. 4} nu. 24; Siares, 
Opera Omnia, tract. de eucheristia, disp, LXXXI, sect. 4, n. 6; §. Alphonsus 
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canonists, however, following the more benign interpretation of the 
pte-Code authors, are of the opinion that the burial of an unkeap- 
tized infant of Christian parents does not induce viokitien. They 
inaintain that such persons are not inticels in the strict sense at the 
term, insofar as they are not wilful infidels.’ The opinivna of these 
authors is not devoid of probibility in view of the large number 
and the authority of those who hold it. However. in view of the fact 
that the ruling of the Code is couched in general terms, there scems 
to he no legal basis for making a distinction whereby the unbaptize 
infants of Christian parents should be excluded trom the general 
ruling of the Cade. 


Concerming the violation of a church resulting from the burial 
therein of an excommunicated person, it was the common apinion 
of the pre-Code authors that violation was nat caused unless the en: 
communicated person had heen a witandus. According ta a Can- 
alitution of Pope Martin V an excommunicated person was to he 
considered a vitandus only when a judictal sentence to that effect 
had been published, or when a person was publicly and expressly 
denounced as such, or when the person was a notorious persecutor 
of the clergy."* fn accordance with the law. now in force no ox: 


copununicated person is a urtandus, unless he is by name excom- 
mugicated hy the Apostalic See, unless the excammunication has 
been publicly announced, and untess in the decree or sentence tt is 
expressly stated that he is a uitandus.*® The Code makes one ex- 
ception te the gencral rule. Persons who Jay violent hands on the 
person of the Roman Tontiff become excommunicati vitand: by the 


very fact of having committed the crime.% 


TH, p. 15, nota 19; ‘Moywod, “The Law af the Church on Sacred Places”— 
HPR, NAV (1923), 1085. : 

“* Vermeersch-Creusen, Epitome, 1, 1. 484; De Meester, Compendium, n. 
4152, 2°, ot: cf. aise Coranata, De Locis et Temperibus Sacris, n. 28, L°, ¢; 
Beste, Tutroductic in Cudicem, p. 167; Feldliaus, Oratories, p. 92; Augustine, 
A Comprentary, VE, 38. 

st Martinus V (in Conc, Censtantien.), conse, "Ad evitande,”’ anno 1418-- 
Fontes, n. 44: Mansi, XVII, 1192-1193. 
®& Canon 2258, § 2. 
£6 Canon 2343, § 2, 1°. 
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i 


den 


The law now in force rules that the burial of an excommunicated 
person causes the violition of 2a church waet the @xculumurication 
has been pranaumecd by a declaratery or hy & condemmatary sen- 
tence. Some authors claim chat the meaning of the present law is 
the same as that of the pre-Cocle law, the ference being merely 
verbal.6? Coronata, in an early work’ limited the violation of a 
church to the buried therein of a vetuedas she was oxcommunicated 
by condemnatory or declaratery sentence. In a later work 8 he 
seemed to cetract his cerlicr sew, and heh chat it was met necessary 
that the excommunicated person be a etaridis, bat that the viola- 
tion of a church was induced by the burial therain al any exceniy 


municated persan against whem oa ibschuratery or coudcnmatory 
an 


sentence of excommiautication had hee passed. 
Excommunicated persons are cither uitandi or tolevati.’ Tasafar 
as canon 1172, $1, 4°, dees not specify either of the two, it seems 
that the burial of cither type causss the violttian af a church, pro- 
vided that a declaratory or condemnatary sentence his heen given. 
The reason why some authors held that a cherch is vielated by 
the burial therein of a uitandus, and not of a toleratus, whose ex- 
communication was inflicted by the sentence of a competent ecctesi- 
astical authority, is that canon 1242 creates some difficuity by the 
fact that, following upon the enumeration of persons whe are fer- 
hidden to be honored with Christian burial," it pravides only for 
the removal of the bodics of excommanteati viteodd from a Christian 
bariat place, Likewise, canon 1175, which provides for the remaval 
of an excommunicated persen buried in a church, docs not qualify 
the type of cxcommunication, but states stmply that, if the church 


*? Biat, Commentarium, U1, partes I-VI, 1. 22; O'Donnell, “Sacced Places 
and Sacred Times in the Code"--drish Ecclesiastical Record, $th series, XIII 
(1919), 460. ; 

#4 De Lucis et Temporibus Sacris, n, 28, 1", <. 

85 Tastitutiones furiy Canonici, mn. 748. b 

oO Cf. alse Vermecrsch-Crousen, Epitome, Hy, 9. 489; Bouustert-Simenon, 
Monuale, TH, on. 17; De Meester, Compendinm, a. 1632, 27, d: Beste, In- 
troductio in Cudicem, p. 567: Ayrinhac, Administrative Lew, p. 33; Angus 
tine, A Commentary, VI, 39, 

1 Canon 2278, § 1, 

®2 Cf Canon 1240, 
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has been violated by the burial of an excommunicated pers 
hody is ta be removed from the church before the rite of reen 
toa is performed." Jt secms thar the text. of canon 11723, 
which rulea that a church is violated by the burial of a pe 
communicated upon a dechiratery or candemnatory scnte 


clear, and that it cannot be limited only to excommeuiiccaiy 
without making a gratultous addition to the specification of the Cac 
Ganon £073 evidently cefers tao canna 1172, § £, 42, when it runes 
that the body of an excommunicated person, by whose burial the 


church was violated, is to be removed before reconciliation. Ress 
points out thac the reason why canon 1242 insists only ou the mw: 
moval of an excommunicatus vitandus from a cemetery, and nel af 


the other persons cxcommunicated ay sentence of an eccles! 
judge, is that the Church is more severe ia reference to burial in a 
church. This reason, however, is only partially satisfactory. A ley! 
and more satisfactory reason ts provided in canon 1207, which rules 
that the laws governing the vialation and reconciliation af churches 
are to be applied also to cometeries. Therefore, insofar as canon 
1175 rules that the bodics of infidels and excommunicated persons 
are to be removed from a church hefere the rite of reconciliation 
is performed, by virtue of canon 1207 such bodies are alsa to he 
removed from a cametery, Canon 1242, therefore, provides for the 
removal of the hodics of the excommunicati vitandi, and canons 1175 
and 1207 pravide for che removal of all other bodies that caused 
the violation of a cemetery. 

Canon 2343, § 1, 1°, rules that those wha lay violent hands on 
the person of the Rotman Pontiff become excommunicati vitandi. 
This penalty is incurred by the very fact of one’s having commit- 
ted the crime, The penalty is inflicted hy the law itself, and there is 
no necessity of issuing a declaratory or condemnatory sentence of 
excommunication. The question, then, arises whether violation en- 
sues as the result of the burial of such a persan in a church. Ver- 
meersch-Greussn mainwun thet the church is violated if in it such 


BV CE Geronata, De Locis et Temboribus Sacris, p. 29, nota 1. 
“Wha “Sepultura Heclesiastica” ¢ L' “lus Bunerum” nel Diritto Canonico 
(Bergamo; Libreria Vesevvile Echitrice Macro Arnoldt, 1920}, p. 52, footnote, 
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‘Te has been pomited out that the commission of any onc af the 
acts spevificd in law and described abowe causes the church ta be- 
come violiuted. The law. however, reles further thal the acts must 
be certain, notariaus, and cearmmietecd in the church itecli. These 
conditions are of such importanes that the Jaw does not consider a 
church to be violated if any one of the three is nat verified. 


A. Certainty Regarding the Committed Act 
a § 


Certainty implies thac the violative acts arc committed under such 
circumstances.as to exclude alt duvbt whether of Jaw ar of fact. A 
doubt of law is one in which there is no certainty ahaut the exist- 
ence, the extent, or the appheation of the Jaw. Relative to the oxtst- 
ence of the taw, there can be no doubt, for the law concerning the vio- 


a5 Epitome, I, n. 489. 
"SCf, Augustine, A Commentary, Wi, 39; Woywod, “Fhe Law of the 
Church an Sacred Places--HPR, XKV (1925), 1086, 
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lation of churches is expressly stated in the Code. There may be a 
douht, however, concerning the extent or the application of the }: 
fo a particular case in yaestion, Thus, for example, there may be a 
doubt ahout what amount of the shedding of blood must be pre. 
supposed before the wolation of a church takes place by reason of 
bloodshed that is unjustly caused therem“? A doubt of fact arises 
when the iaw itsclf is clear, but when there is no certainty con- 
cerning the extstence of the fact ar of the circumstances of the Fact. 
Thus, for example, in the case of suicide committed ia the church 
by an insane persen who has hictd intervals, it would be uncertai: 
whether the person was morally responsible for his actions when he 
hilled himself . 

When an objective doubt cannot be solved, there can be to cs- 
tablishment of certainty. Hence the commission of a violative ace 
which remains douhtful either in flaw or m fact causes the violation 
to be doubtful. There is no obligation, of performing the cite of 
reconciliation when the violation of a church is doubtful, but a pro: 
visional (ad cautelam) reconciliation may take place.™ 

B. Notoriety Regarding the Committed Act 

Another condition required by faw before the violation of 4 
church ensues is that the committed act must be notorious. An act 
may he notoriovs by notertety of law or by notoricty of fact. It 
is notartous by law when sentence has been pronounced by a com- 
petent judge in a civil ur ecclesiastical trial,’ or after a confession 
has been made in court by the agent either spontaneously or in 
answer to a legitimate question proposed by the judge.’ An act 
is factually notorious when it is publicly known and committed 
under such circumstances that it cannot be concealed by any subter- 
fuge or excused by any counteractive remedy at Jaw In other 
wards, the fact of the commission of the act and the culpability of 
the agent must be publicly known. According to these legal defi- 
nittons, therctare, it may be pointed out that an act is notorious 


"7 Of, Augustine, A Commentary, VE, 39. 

88 Canon EEF 4, § 2, 

"OF, Ceronata, Institutiones ferris Cauonici, n. 1646. 
20 CF ortions 2197, 2° and 1750. 

142 Cf, canon 2£97, 3°. 
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rt would svar become widely publici: 
the individual to divulge what he has witnessed. On the other hand, 
act were witnessed by several pradenut and 
eonat likely to divulge the faer, the ace 


if the commissian of 
discreet persens, who a 
would remain occult.!§ Jy this latter case na vielution wuuld census, 
because of the lack of nutoriety oF the act. If, hineewer, the come 
mission of an act became publicly kriown at soni later cate, the 


church is considered to be violated frem the time at which the fact 
Jn4 


became thus known. 


C. Localization of the Connnitteed Act in the Church Preper 

A third and final condition that must he verthect heferc a church 
is legally considered ta be violated is that the act must be committed 
within the church (in ipsa ecclesia}. In ordinary usage the term 
“church” refers to the entire building, but its applicatton in canan 
1172, § 1, must be interpreted as meaning thae part of the building 
in which divine services are held. An act committed within the 
interior limits of the walls of the church and in the space between 


the floor and the ceiling is an act of which it can be said that it is 


committed in the church. The sacristy is not a part of the church 


2 Of, Caronata, op. cit.. IV. p. t3, 1. 1646, nota 3: Bhat, Commentarias, 


Vino. 


195 Cf. Corenata, op. cit, m. 1648; Vermeersch-Crevsen, Epitome, HI, n. 


384, 3°: Ayrinhac-Lydon, Penal Legislation is the New Code of Canan Law 


(New York: Benziger Brothers, 1956), n. 6. 
Wt Schmalzgrucber, dus Eeelesiasticum Criversem, lik, HY, at. 40, n. 82; 
- Pirhing, lus Canonicum, lib. HI, tit, 40, ». $2: Reiffenstuel, lus Canonicum 


Universum, lib. II], tit, 40, mn. 22. 
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when the term “church” is understood in its proper meaning; neither 
is the vestibule or portico, nor are the adjoining buildings and rooms, 
nor the rooms in the tower, nor the space between the inside ceil- 
ing and the outside roof. 

Av basement chapel or a hasement burial place, ta which there is 
direct access from the interior of the church proper, constitutes one 
unit with the church itself and consequently shares the consecration 
or the blessing of the church, Hence the commission of a violative 
act in such a basement violates the church. On the other hand, it 
such a basement is so constructed that accesss to it can be had only 
through an entrance outside of the church proper, it is a unit dis- 
tinct from the church, Consequently, the violation of such a base- 
ment. chapel or burial place does not involve the violatron of the 
ehurch, or vice versa 

Burial crypts that are built into the walls or under the floor of a 
church ate likewise considered to be part of the church itself, inso- 
far as entrance to such places can be had only trom the interior of 
the church, Consequently, when a violative act occurs in such a 
crypt the church itself is violated." 


195 Beste, Introductio in Codicem, p. 564; Blat, Commentavium, HHI, partes 
I-VI, n. 22; De Meester, Compendium, n, 1132, 1°; Gaspari, De Ssima, 
Euchenstia, 1. 247; Pirhing, Jus Canonicum, tbh. HI, tit. 40, a. 16. 

108 De Meester, loc. cit.; Wermeersci-Creusen, Epitome, IL, n, 489; Bouuaert- 
Simenon, Manuale, HE, n, 17; Beste, foc. cit-; Many, De Locis Sacris, n. 38, 3°, 

107 OF, Many, Joc. cit. 


Cuapter VI 


CONSEQUENOES OF THE VIOLATION OF CHURCHES 


Canon 1173, § 1: In ecclesia violata, antequam re- 
concilietur, nefas est divina celebrare officia, Sacra- 
menta ministrare, mortuos sepelire. 

§ 2: Si violatio accidat tempore divinorum offici- 
erum. haec statim cessent: si ante Missae canonem 
vel post communionem, Missa dimittatur, secus sacer- 
dos Missam prosequatur usque ad communionem. 


The consequences of the violation of a church are twofold: a} 
all divine services must cease; b) the church must be reconciled. 


Arvicre 1. Crssation oF Divine Services 

It is unlawful to celebrate divine services in a violuted! church 
until reconciliation has tiuken place. Although the injunction is a 
Brave one, no penalty either of censure or of irregularity i attached 
to the transgressiun. The reason for the prohibition, as Schmalz- 
grueber points out, is that in the moral judgment of man it ts repug~ 
nant that before the place has been pertfed the Inmaculate Host 
should be consecrated and the divine services celebrated in a place 
that has been defiled by ewil deeds.’ Divine services are defined tn 
canon 2236, § 1, as those functions of the power of orders which by 
the institution of Christ or of the Church are ordained for divine 
worship and are performed exclusively by the clergy, such as the 
celebration of Mass, the administration of the sacraments, the con- 
“ducting of funeral services, the ministry of preaching, the holding 
of sacred processions, ctc. Pious devotions, an the other hand, such 
as the making of the stations of the cross, the recitation of the rosary 
and ether forms of prayer and meditation, are non-liturgical furc- 
tions, and are not considered ta be divine services, even though 2 
priest offctates at them? The taw, therefore, dues not forbid the 


tlus Bcclesiasticum Universum, bb, Ul, eit. 40, a. 64. 

?Hyland, Excommunication, its Nemre, Historical Development and 
Effects, The Cathole University ef America Canon Law Studies, n. 49 
(Washington, D, G.: The Catholic University of America, 192K), p 54. 


90 The Desecration and Violation af Churciics 


exercise of such functions in a violated church. Some authors, how 
ever, chum that even non-titurgical functions may he furludden, 
becuse the exercise of such functicng in a violated church way be 
a source of scandal to the faichful.* The possibility of scancl:) and 
also of wonderment to the faithful may be avoided simply by means 
of an explanation to them that the exercise of non-Hturgical fune- 
tions is not prohibited in a violated church. The authors who held 
the opposite opinicn seem to read into the law a greater severity 
than the law itself contains. 


The presumptuous transgression of the prohibition to celebrate 
divine serwsces in a violated church involves grave moral imputalii- 
ity.? The wuthors are in agreement that when a grave cause is pres 
ent, e. g., if there is no other church in which the farhful can fulall 
their obligation of hearing Mass, and if in addition a reconciliation 
cannot be effccted immediately, the ordinary may permit the ccle- 
bration of Mass in a violated church. Likewise in a case of urgent 
necessity, e. g., if Mass must be celebrated for the purpose of supply- 
ing the needed presence of Holy Viaticum, and no other church is 
available, the permission of the ordinary for the celebration of Mass 
in a violated church may be presumed, if he cannot be reached“ 
It is to be noted, however, that if there is sufficient time for the 
actual performance of the ¢ite of reconciliation, Mass may not be 
celebrated in the violated church, for canon 1176 grants very ¢x- 
tensive faculties for effecting the prompt reconciliation of a violated 
church, as will he noted in the following chapter. 


Vermeersch-Creusen point out that when Mass is celebrated in a 
violated church because of a grave cause or in view of an urgent 
necessity, cure should he taken lest the faithful be scandalized by 
such an action, Je is suggested that the faithful should be informed 


7 Barin, “Commentarium™” — Ephemerides Liturgicae, KXXKVII €1924), 
137: “De Beclesia Viulala’” -— Promptuctinm Canonico-Liturgicum, ag re- 
viewed in Jus Pextificium, EX (#929), 170. 

1eyAnmbale. Theolosia Movahs, HI, n. 4: Schmalegrueber, ‘tus Ecclesias- 
ticum Ubupersum, bh, 1H, tit. 40. on. 64. 

5 Coronata, De Locis et Fwhacbes ee n. 29; De Meester, Contaidion: 
m. 1133: Many, De Locis Sacvis, n. 44, ; Gasparri, De catia _Bucharistia, 
n, 243: Werns, Tus Deevetalium, IT, n. me : 
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of the reason fur tnaning the recanciintien anct also ef the 


reason for allowing 

When the violatio: of a church hinpens during divine services, 
these must cease winediateis. Thea, the general cubrus of the 
Missa! prescribe that if during the o ation cf Masa the violation 
occurs before the Canun, the Mass 1m discontinued ac once; if, 
however, the violation occurs after the wit oF the Mace Aas alve: 
begun, the Mass shali not be di + By virtue of the 
now under discussion the preseripticn of thay rubric of the 4 
must be corrected. The present ruling is chat if the violation ef a 
chutch occurs hefere the Ganon of the Mess, ar after the Sane 
the Mass aust be discontinued inanediately; ef it accurs between tlic 
Canon, ie, Fesiuning with the words “Te igiter,” and the Cura 
munian, the Mass is to te continued culy as far as the Communion, 
ie. until the “Corpus tran’ inclusively." 

The actministration of the sacraments is Iikewisc forbiddai in a 
‘violated church. [f the violation occurs during the administratton of 
the sacraments, they must be discontinued at once. By analogy with 
the ruling concerning the continuance of Mass wher the violation 
occurs during the celebration thereat, it seems that the administra- 
tion oF a sacrament should be discontinued immediately if the viola- 
tina occurs during the prayers and verciaonics that precede or follow 
the actual adhainistration of the sacramwot; if the violition occurs 
oe the essential ceranony af a sacrament, na interruption must 

© place until the rites necessary fur the administrarion of that 
sacrament are completed, but the nrayers and ceremonies that ardin- 
arily would fallow are to be omitted." WF the wiolatian occurs duzing 
the administration of a sacrament that dove not allay an interrup- 
tien, the rite is ta be cantinucd th its complerton.'? This would he 


wetion of Miss under such conditicas." 


Ie 


* Enitome, I], n. 489. 
*Missale Romanum, oe. De defectibus in celebratione missarum occurten- 


tihus, oc. X, de defectibus in miiuisrerie ipso accurventibus, n. 2: "8, Sacerdote 
celebrante, vielstur Ecclesia ante Canonens, dimittutue Missa: si post Cinencin, 


nen dimuccatur,”” 

§ Canon 1173, § 2. 

®Barin, “Commentarium’—Ephenerides [iturgicac, XXXVILE (1924), 
237-238; Moretti, De Sacris Funccionibus. I, n. 446, : 

70 Beste, Intreductio in Codicem, p. 566. 
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the case if violation took place while the sacrament of Penance 
was being administered. If the penitent had begun the confession of 
his sins before the violation took place, the confessor would have to 
pronounce the absolution if the penitent was worthy even though a 
violation had been committed in the interval, 

Auother divine service the celebration of which is expressly for- 
hidden by law in a violated church is the burial of the dead (In 
violata ecclesia . . . nefas est... mortuos sepeltve). The “burial of 
the dead” as understood here does not mean the interment of the 
dead in the church, but rather the chsequies or funeral services that 
are held in a church over the bodies of the farthful departed.” 
When the violation of a church occurs while a funeral service ia 
being performed therein the service must be terminated immediately. 
lf, however, the violation occurs during the celchration of the Mass 
of Requiem, the principles regarding the violation of a church ec- 
curring while Mass ts being celebrated apply here in the same man- 
uer as has already been pointed out above. ; 

Relative to the celebration of all other divine services the general 
ruling of the Cade ts that they may not he held in a violated church, 
and if the violation occurs during their celebration, they must im- 
mediatcly be stopped. Thus the public recitation of the canonical 
hours, preaching, sacred processions, and any other liturgical func: 
tion must be brought to an end at once. If the Blessed Sacrament 
is exposed upon the altar for public adoration; It must be replaced 
in the tabernacle without the performance of any ceremony.’* 

When it can be fureseen that the violation of a church is to ensue, 
the Blessed Sacrament, the holy oils, the baptismal water, the relics 
of the saints and all other movable sacred objects are to be removed 
from the church. Such procedure is ta be carried out particularly 
in time of an invasion, when there is danger of the church's being 
occupied by the invaders and subjected to impious and sordid uses; 
for under such circumstances there would be grave danger that the 
sacred things would become the object of contempt and even of 


profanation* 


11 Cf. Beste, Ineroductra in Cedicem, p. $66; Wermeersch- eaten, Epitome, 


II, a. 489. : 
12 Moretti, De Sacris Functtoibus. I, n. 346. ; 
13 Cf. Barin, “Commentasium"—Ephemerides Liturgicae, XXXVIIL (1924), 
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It has been offteially deckired that the violation of a church dors 
not entatl the suspension or the withholding of the incutgences that 


can be gained by makiag a vist to the vhurch.74 
Arvicle 2. Nisrssity OF RECONCILIATION 


Reconciliation is a sacred rite by which a viclited church is re- 
stored ta its pristine couditioa sq that divine services may he ecle- 


brated again thereiin.!* 
A charch which has heen violeted must be reconciled as soon as 


that is possible according to the rites preseribed in the approvect 


liturgical books, te, in the Roemaa Positifeal and the Konan 
f ’ j 


Ritual? Te bas been officially declared that the saying of Maas in a 
viokated church, ¢. yz, in a case of necessity, does not dispense with 
iliation.'? The abliga- 


the necessity of performing the rite of recene 
tion of reconciling a violated church ts a grave one, and therefore 
the blemish brought upon a church by yialation must be effaced as 
quickly as possible. But there is an abligaticn only when the vioha- 
tion is certain;’* if the violation is onfy doubtful, a provisional (ad 
cautelam) reconciliation may take plice, but it is not obligatory.” 
If a provisional reconciliation were given to a church that was 
doubtfuily violated, and later it became apparent that the violation 
was certain, it would not be necessary to reconcile the church again.” 

A cherch which has became violated by the burial therein of an 
excommunicated person or of an infide! shall not be reconciled until 
after che hody of that persou has beeu removed from the church, if 
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18 Canon 117-4, 8! 

VSR. 19 wig. 1634, Onpiden.. ad W--Decr. Auth, n. 611; Coll. S.C. 
de Prop. Fide (ed, T907), un. 78 

4Cf cunon J1L72, $1. 

4" Of. canon LET4, § 2 

20 Blat, Commentarium, Hf, pars It, n. 24, Goconata, Institutiones Turis 


Canowict, a, 749, b. 
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bodies buried in a church and che diflewdty of distinguishing the 
remains of the infidel or of the excommunicated person would re- 


sire the calling in of experts and wotnes which may tavolve 


jerdies 


great oxpense. Under such circumstances the removal of th 
would nat be required.” Nor would the remewal af the bodies he 
insisted upon in the case in which the civil authwrities have Gn es- 
press prohibition apamet the cemaval of the remains of thie sad 
fram their final resting plice. A breach of a civil daw of this kins! 
may tavolve a pecunitry penalty, imprisonment, or both“? The 
Ghurch does not wish that any extraordinary encumbrance should 
he suffered in the abservance of the ruling cf this law. Hence, the 
legislatar makes an exception when such unusual circumstances arc 
present, 

The question arises whether a violated church must be reconciled 
when the removal of the remains of an infidel ar of an excommunt- 
cated person cannot be accomplished without grave inconveitence. 
Te seems that the Code insists upon the reconciliation af the church, 
even though in view of rightfully acknowledged difficulties the body 
has not yet been removed, Regardless ef whether ar nat the body 
has heen removed, it is necessary to reconcile a violated church he- 
fore the celebration of divine services may be permitted thercin.*! 


2'Qanan Li?s. 

22 Coronata. ibid., c: Augustine, A Cammentary, Vi, 44. 

et. Caronata, loc. ce. 

4° Coronata, tec, ci; Coronata, Compendium Turis Ganonici (2 vols., 
Tauvini: Marietei, 1939-1933), a. 1273, : 


Coarrun Vil 


RECONCILIATION OF VIOLATED CHURCHES 


AY 


The liturgical mite ef Che rece 


LE J, Mristren 


iano ef a violated charets chs 


olisa been merely blessed and ane 


tinuishes between 4 © 
which has been ennvecratcd. Accovcinely che ounister ocho nerforns 
the rite of reconetliation af a canseerated church is distinct from 
the reconciling mirvster of a blessed church. The law of the Code 
is more herald than the oid law with regard tr the persons who may: 
reconcile a violated church. In the more extensive ficulties of the 
new law, the Code ta a large extent ramewves one of the pemeipat 
church, and 


a 


objects that delayed the reconeilation of a vinlited 
therchy renders tts restoration for divine worship more casy ct al- 
tainment.! 


A. Blessed Chrerches 


Prior ta the Code the reconcihation of a blessed church was to 
be performed by the focal ordinary or by a priest delegated by him? 
A reconciliation which was performed by a priesk without explicit 
delegation was valid, but illicit. 

The present law of the Cade declares: 


Ecclesiarn benedictam reconciliare potest rector eius- 
dem vel quilibet sacerdos de consensu saltem prae- 


sumpto recioris.* 


The rector of a blessed church may reconcile it by his own au- 
thority? The delegation of the Incat erdinary is no ionger required 


1 Peldhaus, Oratevies, p, OF. 
2$. BG. Nolana, 8 mh 1904--Decr. Auch, on. 309k: Analecta Ercle- 


siastica, XIT (1904), 383; ASS, NXNVEY (19043), 127; Retuaie Romanum fed. 
VILL), tit. VILE, cap. 28, Ritus reconcifiaad! evclesian violatam, n. 8. 


*Oanon 176, § 1, 
4 The tern “rector” is to be here understood as designating the person to 


whom the. care of any church has been committed, end not iu the restricted 


meaning given in canon 479, § 1. 
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by the Code er the Roman Ritual;* nor is the consent ar the per 
mission of the local ordinary necessary. Any otlcr priest may also 
reconcile a blessed church with at least the presumed consent of the 
rector of the church. The consenc of the rector may be presumed 
when he is absent sad the necessicy artses for the reconciliation of 
the chureh.® Any priest may lawfully presume rhe consent of the 
rector, Unless he is absolutely forbidden hy the latter, or is con- 
vinced of the intention of the rector to perform the rite himself? 
If, however, a priest were to reconcile a blessed church when he 
was forbidden to do so by the rector of the church, the recancifiation 
nevertheless would he valid but Wkeit, for every priest by law is 
vested with the right to reconcile a blessed church. The exercise of 
that nat is restricted unless the consent of the rectar fs given ex: 


pressly, or, at least, presumptively. 


B. Consecrated Churches 


Prior to the Code the reconctliation of a consecrated church was a 
sacred rite the exercise of which was reserved exclustvely to bishops, 
so that any cleric who lacked the episcopal power of orders could 
not validly reconcile a consecrated church unless he had obtained a 


special indult from the Holy See. 


The ruling of the Code is that the recanciliation of a consecrated 
church can he validly performed by those persons who have the 
right by law te bless sacred places.” Hence, the reconciliatron of a 
consecrated church is to be performed by the local ordinary, if the 
charch belongs ta the secular clergy or to a non-exempt religious 
congregation ar to a Jay organization. If the church belongs to an 
exempt rccligious clerical body, the major superior has the right to 
reconcile it. But hoath the local ordinary and the major religious 


6 Rituale Remanum fed. 1926), tit. WHI, cap. 25, Rétus recoucthands 
ecelesiam violatan, n. 1. 
€Corunate, fastitutones Turis Canonici, a. 749, d, 


T Augustine, A Commentary, WI, 44. 
8C. 9, X, de consecrationte ecclestae vel alturis, HI, 40; Ritucle Romanum 


(ed. 1911), at. VOI, cap. 28, Ritus reconethandi ecclesiam violatasn, n, 8. 
® Canon 1176, § 2. j; 
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superior may delegate another priest to reconcile a consecrated 
church." 

The present law no longer requires that the minister of reconcilia- 
tion of a consecrated church should bs endowed with the episcapil 
character. Because the Cade permits @ major superiny of isn exempt 
religious clerical cammunity and even a simple pricst with the re- 
quired delegated power to reconcile a consecrated church, it is ap- 
parent that the exercise of that Miturgical rite 13 a sacercdotal Function, 
Coronata claims that the recouhation of a consecrated church would 


be valid if performed by a simypte pricst withaut delegation from 
hts ordinary!) Barin, De Meester, VWermeersch-Creusen 4 and 
Bounaert-Simenon, an the other hand, are of the epuven that the 
reconciliation of a consecrated charch which is performed by a simple 
priest without any delegation from his ordinary would he not onby 
ihicit but also invalid. This opinton secms ta be the wore probable 
one, for it ts i complete harmony with the wording of the Code. 
The reconciliation of a conscerated church ts reserved ta the ordin- 
ary, but it may be delegated to another priest. Canon 1147, § 3, 
prescribes that a reserved blessing, when given by a priest without 
the necessary pernussion, is illicit but valid, untess in the reservation 
the Holy See has declared otherwise. In view of the ruling of this 
canon it muy seem that the reconciliation of a church performed 
by a priest without delegation is indeed illicic but nevertheless valid. 
Canon 1176, $2, however, states explicitly that the valid reconcilia- 
tion of a consecrated church is to be performed by the ordinary or 
by a priest delegated by him. Therefore the reconuliatian of a 
consecrated chucch which is performed by a simple priest without 
express delegation from his ordinary must be considered not only 


illicit but also invatid, 

19 CH, canons 1176, & 2, and 1196 Henceforth when the term: “ordinary” 
is used alone, it will desigaate the local ordinary aud major superior of an 
exempt religious clerical community--- cf. canun 198, § 1. 

11 De Locis et Temporibus Sacris, p. 32, neta 4; lnsttutiones furis Canonici, 


n. 749, d, 

12 “Commentarium™. —Ephemerides Lituryicae, XXXVHIT (1924}, 281. 
13 Compendium, n. 1134, nota t, 

74 Emtome, JT, n. 490. 

48 Manuale Juris Caxonici, HI, n. 20 
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The Code provides further for extraordinary casos the 


reconciliation of a consecrated church may he perlormed v aliclly and 
licitly by a priest without delegation from his ordinary: 

In casu tamen gravis et urgentis necessitatis. si 
Ordinarius adiri nequeat. rectori ecclesiae consecra- 
tae eandem reconciliare fas est. certiore facia posiea 
Ordinario,"" 

This liberal concession was entirely unheard of hefore the Cade. 
it is the purpose of cia unusual privilege to facilitate the possthility 
of reconciltng a church without undue delay. 

The right of reconciling a consecrated church, which ts yrantecl 
to its rector, can be applied only when the conditions stated in the 
lw are verified, namely, serious and urgent necessity, and the ine 
possibility af appreuching the ordinary for the purpose of having 
him reconcite the church, or for the purpose of obtaining the required 
delegation te reconcile the church. If the rector of a consecrated 
church erred in his judgment concerning the existence of a serious and 
urgent necessity, arid nevertheless reconciled the church, the recon- 
ciliation would not be tnvalict!? 

A serious and urgent necessity would exist when the use of the 
church is required fir diving services, e. ¢., for the celebration of 
Mass on Sundays and holy days so that the faithful may fulfill their 
abligation of heating Mass; for the celebration of Mass on any day 
cf the week for the purpose of consccrating the Holy Eucharist 
which is to be piven as Viaticum to the dying; for the conducting 
af a funeral service; for the coutinuation of a mission, etc. 

The impossibility of approaching the ordinary may. atise by reason 
of the fact that his residence is far distant from the place where the 
violated church ig situated, ar by reason of the absence of ‘the or- 
dinary from his place of residence, or also in view af the impossi- 
bility of reaching bin xe the place of his sojourn. 

The power of the rector to reconcile a consecrated church when 
the conditiens stated in law are verified is granted to him by reason 
of his office. This power, then, is an ordinary power and can be 


MW Ganon 1176, 83 
W OF. Coronata, (estitutiones [evis Canonici, n. 749, d. 


OK) 
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delegated, under the samme circymstunees, to anuther priest." It is 
to be noted, however, that this delegation must be expressly made; 
thé consent of the rector gauimat be presumicd as tn the case of the 
[ church. Tn the case of grave and urgent 
“the church fis required: or 


recontibation ol i hlease 
necessity the defewatiai of the rector ol 
nino at a 
ten oF the erdinagy 3 required fur the 


vongerated church. in the 


Same Mailer ws 
valid performance of that liturica? rite Gulside of the case af neces 


sity. 


The Code prescribes that, after the reetar of a consecrated! 
uses the privilege which is granted to him by faw, he shall noeify 
Failure to notify the ordinary would nur 
wiliation. The purpese in notifying 


“ordinary of this fact. 
affect the validity of the y 
the ordinary ig ta make pussihte the entering of i recurd which wilt 
remove all doubt in the event thet at some futur: date a question 
may arise concerning the actual performance of, or the vatidity of 


. the performed, reconciliation. 


ARTIGLE IE, Rites AND CEREMONIES 


Canon 1177: Recenciliatio ecclesiae benedictae fieri 
potest aqua lustralij communi; reconciliatia vero ec- 
clesiae consecratae fiat aqua ad hoc benedicta secun- 
dum leges liturgicas: quam tamen non solum Episcopi, 
sed etiam presbyteri qui ecclesiam reconciliant. bene- 


dicere possunt. 


The rites and ceremonies of reconciliation of a blessed church 
must be taken from the Rituale Romanum?! The water which js to 
be used in the ceremony is ordinary holy water. The Ritual does 
not prescribe that the water should be blessed immediately preced- 


ing the ceremony; hence, water that lud been previously blessed, 


18 Barin, “Cornmentarium’”. --Ephemerides Litirgicae, XXXVHI (1924), 
490; Caronata, De 


281; Vermeersch-Creusen, Epitome fnris Canuici, 1, no. 
Locis et Temporibus Sacnis, n, 34), 3°, c. 
319 Coronata, Institutiones Iuris ,Canonici. n. 749, d. 
20 Tit. VUT, cap. 28, Ritus reconciliandi ecclesiam violatam. 
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as for example on the preceding Sunday before high Mass, may be 
used in the reconetitatton of the church. 

The ceremony consists of the sprinkling of the outside walls of 
the church with holy water, of the recitatton of the Litany of the 
Sutnts, of several prayers before thi altar, and of the sprinkling of 
the inside walls ot the edifice. Holy water must also be sprinkled 
upon the place where the violative act was committed. The cere 
mony is concluded with the celebration af the Muss of the day. 

The rites and ceremonies which are to be employed in the recom 
ciliatton of a consecrated church must be taken from the Pontificale 
Romanum,” regardless of whether a bishop or a pricst with the 
required delegation performs the ceremony." 

The water which is ta be used for the reconciliation of a coase- 
erated church is specially prepared with two distinct blessings. The 
first of these is the blessing af water with an admixture of a small 
amount of salt. This blessing of water constitutes a part of the 
ceremony of reconciliation and is to be performed before the prin 
cipal doar of the church. There follows a sprinkling of the ex- 
terior walls with the holy water, and the singing or recitation of 
the Litany of the Saints. Special holy water is then prepared, the 
blessing of which calls for the presence of salt, ashes and wine, which 
are mixed with the water. With this blessed water the celebrate 
proceeds around the interior of the church three times, sprinkling 
the upper and lower parts of the walls as well as the floor, particu- 
larly the spot in which the violative act was committed. This part 
of the ceremony is followed by several prayers, a Preface, a psalm 
and the blessing of the people by the minister. The ceremony is 
concluded with the Mass of the day celebrated by the officiating 
minister or by another priest. In the Mass a special oration, noted 
in the Pontifical, ig added to the oration of the feast of the day. 


21 Rituale Romanum, ibid., a, 7. 
22 Pars I], De Ecclesiae, et Coemeterii Reconetliatione. 


22 Rituale Romanum, tbid., n. 8. ; 
24 The ceremony for the blessing of this water is found ia the Pontificale 


Romanum, Pacs H, De Ecclesiae Dedicatione seu Consccrattone. Prior to the 
Code a priest who with an apustolic indult reconciled a consecrated church 
could not perform the blessing of this water; the water had to be biessed by. . 
a bishop—cf. S.R.C., Salamantina, 12 dec. 1761—Deer, Auth., n. 2463, 


CHapPTER VIII 


PENALTIES PROVIDED BY LAW AGAINST THOSE WHO 
CAUSE THE VIOLATION OF A CHURCH 


Canon 2929: Ecclesiae ... violatores, de quibus in 
can. 1172.... interdicto ab ingressu ecclesiae alis- 
que congruis ab Ordinario pro gravitate delicti puni- 
antur, 


It has been pointed out in ar earlicr part of this wark that at the 
time of the Decretum of Gratian and until the time of the Decretals 
af Gregory EX there was but a vague idea of the violation of churches 
as i¢ ts understand today? 

Prior to the Cade there were no penalties specified in law that 
were to be applied to those who were guilty of a moral contamina- 
tion or violation of a church. The above named sources, however, 
contained penalties for these who physically violated a church. ‘This 
physical violation consisted of a violent breaking into or spoliation 
of a church or other sacred places.” There is evidence that as early 
as the late fifth century there existed penal legislation against those 
whe cammitted acts which were then considered to effect the viola- 
tion of a church. Pope Gelasius (492-496) in a letter to one Epiph- 
anus directed that a kind of personal interdict be imposed by bishops 
an those whe violated churches? Gratian repeated this prescription 
in his Decretuan,? and also included among his canons one that pre- 
scribed excommunication for those who caused the violation of 
churches.? There is, moreaver, evidence that by the time of the 


1CE supra, pp. 30-31. 

2Of, Wernz, Jus Decretalum, VI, n. 409. 

3“ Ad episcopus ceteres dirveximus iussionem, ut ens, qui ecelesias violasse 
pethibentur, accessu earum iudicent esse indignos.”-—Jaffé, Regesta Rome- 


nerum Pontificum, n. 446. 

Choc. #1, C. XVI q. 4. 

*“Canoni¢a instituta et sanctorum patrum exempla sequentes, ecclesiarum 
Dei violatores auctoritate Dei et iudicto sancti Spiritus a gremio sanctae matris 
ecclesiae et a consortio totius Christianitatis eliminamus, quodusque resipis- 


rT 
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Decretals of Gregory IX excommunication was the ecclesiastical pone 
alty for thase who caused the violation of churches, for chat Pontit 
ruled that any Cheistian who was cut cif from communion with the 
Church for this crime could he absolved when he waa in danger ot 
death and was not to be denied Christian burial or the suffrages of 
the Church The deeretals indicated that the vxacemmunicaiion was 


imposed as a lutae serttentiae censure on those who caused the vie~ 
lation of a church,’ but all such penalties were abrogatcd in the 
Coustitution Apostolicae Sedis, issued by Pope Pius IX, for in that 
document the Supreme Pontiff riled that all latae senteutiae peri 
aluies not specifically mentioned in the above-cited Constitutian were 
vall and votd. Certainly there was no mention in the decunent 
concerning any penalty for the violation of churches? Between the 
time of the promulgation of the Constitution Apostolicae Sedis in 
1869 and the advent of the Code, however, those who violated 
churches could be excommunicated by means of a ferendae senten- 
tide or cven a latae sententiae through particular law? 


Some canonists, moreover, advocated that thase who were guilty 
of such violations but refused to make adequate satisfaction should 
be denied absolution and if they persisted in their impenitence 
should be denied Christian burial.’ 

The present law is definitely different from the penal prescrip- 
tians of the pre-Gode discipline. Canon 2329 rules that those who 
cause a church to he violated by the acts listed in canon 1172 must 


cant ct ecclesiag Dei satisfactant."- -C. 107, CG. XI, q. 3. (The origin of this 
legislation cannot he determined.) 

6“Parochiano tue, gui excommuntcatus pro manifestis excessibus, videlicet, 
homicidin, incendio, violenta manuurtn inicctione in personas ‘ecclesiasticas, 
ceclestariem violatione vel incestu fuit, dum ageret in extremis, per presby- 
terum suum fuxta formam ecelesiag absalutus, non debent coemeterium et alia 
cecelesiag sicflragia deneguri, sed eius heredes ct propinqut, ad quos bona per. 
venerunk ipsias, ut pro eodem satisfaciant, censura sunt ecclesiastica com pel- 
lendi.'— ©. 14, X, de sepnleuris, UE, 28, 

TOME, Werrs, loc. cit, c. 22, X, de serttentie excommunicationis, Vi 39: 6 
21, 81,0. KV, q. 4 

SOF. Fumtes, mn, FF2, 

oC, Weens, loc. cit. 

10 Of, Wernz, loc. cit. 
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ict Forbidding them to 


be punished by the ordinary with an inter 
enter a church. Besides this punishincnt the 
other penalties proportionate te the gravity uf the crime. Ty has becr 
~ -pointed out that a church may he violwed by the crime of homicide, 
by an unjust and grave shedding of Heod. by the subjecting of a 
church to impious or sordid uses, ix by the burial therein af aa 
infidel or of one who was excommunicated upon a declaratory fr 
condemnatory sentence.'! 

The Code aptly places the delict of the violation of a church 
among those crimes which are lstecl as militating against. religion. 
The violation of a church is in reality a sacrilege, an unworthy: 
treatment of a sacred thing which ts dedicated ta God by public 
authority. It is for this reasen that the crime js an offense aginst 
religion? 

It is to be noted that canon 2329 speaks of those who causc the 
violation of a church. The latter terc, therefere, is to be under- 
stoad in the sense of canon 1165, which cdufines a church as a sacred 
building dedicated to divine worship, principally for the purpose 
that it may be used by all the faithful for the public exercise ot 
divine worship. Canon 2329, therefore, is not. to be understood in 
such a manner as tc include also the violators of an oratory, which 
is defined by the Code as a place destined for divine warship, not 
however with the principal object of serving the faithful at large 
for public worship.4 This opinion is in harmony with the principles 
of the interpretation of penalties as given in canon 22{9, § 3, which 
rules that there must be no extending of a penalty from one case 
to another. For analogy is not admitted in interpreting penal laws, 
even if the reasons or circumstances of persuns and cases are quite 
alike* Hence, because of the difference between a church and a 


are atse presertimd 


41Of. canon 1172, $b. 

12 Cf. Cheladi, fus Poenale (4, ed. Trident: Libreria Moderna Editrice A. 
Ardesi, 1937), p. 87. 

13 Cf. Bhat, Commentarinm, V (De Detictis et Poenis), n. 164. 

WCE canon 1188, § 1, 

15 "Non licet poenam de persona ad personam vel de casu ad casum pio- 
ducere, quamvis par sit ratio, into gravior, selvo camen praescripta can. 2231." 

oe Angustine, A Commentary, VII] (3 ed., St, Louis: Herder, 1931), 
p. $0, 
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public oratory, the penalty prescribed for the violator cf a church 
cannot be said to apply alsu to the violstor of aa oratory. Flad the 
legislator wished to include both types of violation under the same 
penalty, ic would have heen noted in the law. 

This ts not to be interpreted, of course, as meaning that the vio- 
later of an oratory cannot be punished, The Cade provides that a 
superior may penalize a trausgressor, cven though there is no sanc- 
tion of law against the crime he has committed, if there be scandal 
given or if the special gravity of the transgression demands that 
punishment be inflicted.” 

There can be no doubt chat the Code establishes a ferendie sen 
tentiae penalty far those who cause the violatian of a church. Since 
the penalty prescribed must be now inflicted by the ordinary,” the 
present law in this respect is greatly different from the ald, which 
prescribed a latae sententiae penalty for those wha physically via 
lated a church. Until the time of the Constitution Apostolicae Sedis 
of Pope Pins 3X a transgressor was excommunicated by the very 
fact of a willful physical violation of a church and no judicial 
Sentence was necessary for the effects of that punishment to result 
therefrom. According to the present law, the penalties provided by 
law do not come into effect until they are inflicted by the ordinary. 

Tt must be noted that the Code uses the word “ordinary” in desig- 
nating the one who must inflict the penalties of Jaw on those who are 
guilty of the violation of a church. This tern must be understood 
in the Hight of canon 198, § 1, which also includes ag ordinaries the. 
major superiors in clerical exempt religious cammunities for their 
subjects. In any violation of a church, therefore, by a member of 
an exempt clerical community, the major superior properly inflicts 
the penalties prescribed by law. 

Although the vicar general is by law included under the term 


17 Canon 2222, $f: “Licet lex nuilum sanctionem appositam habeat, legi- 
timus tamen Superior potest tls transgressionem, etiam sine praevia poenae 
comminatione, aliqua iusta pocna punire, si scandalum forte datum aut 


specials trunsgressionis gravitas id ferat. . . . 
18 Cf. canon 1217, $1, 2°; Augustine, A Commentary, VIII, 319; Coro- 


rata, Iustitutiones, n. 1918; Vermeersch-Creusen, Epitome, UT, n. 428; Blat, 
Commentavium, V, n. 168. : 2 
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“ordinary,” he is, according to the prescriptions of the Cade, with- 
out power to inflict the penalties of Jaw on those who are guilty af 
the violation of a church, unless he has a special mandate from the 
episcopal ordinary.” 

The penalties provided by law against thase who are guiky of the 
crime of violating a church—inrerdict ab ingresse ecciestae and other 
penalties proportionate to the gravity of the crime-—are stuted pre- 
ceptively by the Cade,” 
tirely free to inflict or not to indict them. The Code legislatcs as 
follows for thase cases in which the law uses preceptive words im 
prescribing pezaitics: 

The penalty of law is ordinarily to be imposed, but it is left to 
the conscience and discretion of the judge or superior: 

t) to delay the imposition of the penalty to a mote opportune 
time, if it is judged that greater evils may follow from a hasty 
punishment of the dehnquent; 

2) to refrain from inflicting the penalty if the delinquent has 

shown complete amendment and has repaired the scandal, or if he 
has been or will be suthciently punished by the ctvil authorities; 

3) to moderate 2 specific penalty or to employ instead some penal 
remedy or penance, if there is some circumstance which censider- 
ably diminishes his liability, or if, though the offender has amended 
or has been sufficiently punished by the civil authorities, the judge 
or superior deems it advisable to add some mild punishment.” 

The punishment tm be inflicted on the one whe causes the viola- 
tion of a church is an interdict from entering a church. Now this 
punishment is in the nature of a personal particular interdict,”? but 
the Code seems to distinguish between a strictly personal interdict 
and an interdict from entering a church.** An interdict ab ingressu 
ecclesiae is a mild type of personal interdict which does not entail 


which means that the ordinary is not ex 


18 Canon 2236, $2: “Vicarius Generalis sine mandato speciali aon habet 
potestatem inflgendi poenas.” 

26 Cf. Augustine, foc. cit.; Coronata, foc. cit. 

21 Cf. canon 2223, § 3, 1°, 27, 3°. 

22 Gf, Woywod, A Practical Commentary on the New Code of Canon 
Law, TE, 448, 

24 Compate cations 2275 and 2277, 
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all of the prohibitions of canon 2273 which are imposed oa those 


who are under a strict personal interdict, nor does tt have any cilzet 


outside of a church.** 

Canon 2277 rules that an interdict ab ingressu ecclesiac cot 
the prohibition to celebrate divine services in a church, to assi 
them, and to receive ecclesiastical burial; if the person so interdicred 
nevertheless assists, he need not be expelled, and, if he is buried, the 
body need not be exhumed. The term “church” is to be understood 
according ta canon EJ61, so that a person interdicted ab ingress 
ecclesiae is not forbidden to eclehrate or assist at divine sceviees in 


at 


an oratory.?* 

Weoywod holds that the prohibition to assist at divine services in 
a church implies also the prohibition to receive the sacraments ia a 
church.” The more common opinion, however, holds that a persou 
interdicted ab iagressu ecclesiae may enter a church for the purpose 
of private prayer and also for the private reception of the Sacra- 
ments.7 This opinion scems to be more probable than that of Woy- 
wod, for canon 2275, which governs the effects of persona] inter- 
dict, prohibits the celebration and assistance at divine services and 
specttically adds the prohibition of the reception of the sacraments. 
Insofar as this latter prohibition is specifically mentioned in canon 
2275, and no such provision is made in canon 2277, it seems thit 
the reception of the sacraments in a church is not to be forbidden to 
one who is interdicted ab ingressu ecclesiag, 

The ecclesiastical burial, which is prohibited, is to be understoad 
in the sense of canon 1204, that is, as denoting the transfer of the 
body to the church, the funeral services in the church and the in- 
terment in a place legitimately appointed fur the burial of the 


24 Cf. Vermeersch-Creusen, Epitome, ITE, n, 478; Cappello, De Censuris 
inexta Codicem Luvis Ganonici €3. ed., Taurinorum Augustae: Marietti, 1933), 
n, 472; Ayrinhac, Penal Legislation, n. 141. 

25 Qappelin, Tec, cit. Ayrinhac, loc. cit. Coronata, Institutiones Lyris 
Canonici, n. 1797, Woywod, A Practical Commentary, 11, 449. 


25 Loc, ott. - 
27 Beste, Introductio in Codicem, p. 922; Coronata, loc. cit.; Cappello, Tac. 
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aithful departed.™ Hence, no fanera rite whatsurver is to he per- 
‘formed in the church. [f, howe 
a 


triptions of 


*, contrary to the pres 


* the law such an intertie person is buried in a charcb G. ¢., if 
“he is one of those mentioued in canon F205 who would ordinarily 
~ be ‘privileged ta receive burial ina church}, or in a cemetery, there 
“is no legal obligation to exhume cr reniove the bedy: Froii its heariial 
place. 


©) In addition ta the mterdict ah imgressn cevfesive RY pre 


‘vides that other congruous penalties arc tia be inflicted by the or 


-dinary on those who caus: the viclation of a church. Unless the 


“ameliorating: prescriptions of canon 2223, $3, can be [ollowed, the 
ordinary must inflict the penalties, for rhe wordine of te hoy ts 
preceptive. Such a penaity may camprisc the compensation for the 
expenses incutred by repuring the damages thac the church oy 
have suffered when it was violated, or the recitation of specified 
prayers, the observance of a apecial fast, the making of i ptous 
pilgrimage, the giving of atms for a worthy cause, and other sinular 
works of piety or of religion.” 


28 Cf. Coronata, lec. cit. 
2¥ Cf. canan 2313, $f. 


CONCLUSIONS 


t. The desecration of a church by the destruction of a major part 
of the walls results only when the major part of the walls is in a 
state of ruins at one given period of time, and not when small por- 
tions are destroyed successively and at diverse times, (Cf. pp. 53- 
55). 

2. The local ordinary may licitly reduee a church to a secular 
status and purpose even though the conditions of canon 1187 are 
not verified, provided some ather just cause exists. (Cf. pp. 62: 
64). 

3. The vicar general cannot reduce a church to a secular status 
and purpose unless he has a special mandate. (Cf. p. 58). 

4. The term “infidel” as employed in canon 1172, § 1, 4°, is to 
be understood as referring to all unbaptized persons; consequently, 
the burial of such a person in a church induces the violation thereof. 
(Cf. pp. 81-82}. 

5. There can be no violation of a church by the burial therein of 
an excommumicdtus vitandus against whom no condemnatory or de- 
claratory sentence of excommunication has been given, (Cf. pp. 
83-85). 

6. The penalucs of canon 2329, which are to be inflicted upon 
persons who are guilty of violating a church, are not ta be applied 
¢o those who violate an oratory. (CE. pp. 103-104). 
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